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Executive summary
As the first interpretation of how WTO provisiongpdy in the context of biotechnology and biosafe

the WTO Panel report on the EC—Biotech case, intiaddo addressing a specific set of facts jnd

assessing them, will likely have an impact on ongaiegulatory and policy discussions on tr
biotechnology and sustainable development, at thaetmational and international levels. The case
examined by the Panel at the very moment when dpwej countries were struggling to develoy
mutual supportive relationship between their trdded safety, and environmental rules and pol
Developing country regulation and policy were oftrerfierred to by the countries involved in t
dispute.

The case, which can be regarded as the "tip at#ieerg” of a long-standing divergence of views

interests among countries on agro-biotechnologys l@anched in May 2003 by the United Stal
Canada, and Argentina with reference to three tgbeseasures taken by the EC: (i) an alleged
moratorium on approvals of biotech products; (ilpquct—specific EC measures related to

approval of biotech products; and (iii) measurdateel to the import and/or marketing of spec
biotech products taken by some EC Member States.

tya

de,
was
D a
cy.
he

and
es,
EC
the
fic

This document was prepared by Maria Julia Olivapsattant to the UNCTAD secretariat,

and Simonetta Zarrilli, staff member of the Division International Trade in Goods a
Services, and Commodities of the UNCTAD secretariat

GE.O7-

nd


Administrateur
Text Box
Posted with the kind permission of UNCTAD.

Copyright: UNCTAD


CONTENTS

Page
1] oo [8{o1 1] o OO RP PO RRTP PP 3
Status of commercialized genetically modif@@ps ...........cccoevvvvvvvvieiiiicciieeee e 4
B I =0 1S o0 = 5
N = 7= T | o 11 o 5
B. KeY CONSIAEIatiONS .....uuuiiiiiiee e eeeeeeiiis s e e e e e e s 6
I U L (o [0 [=] Y 7
2. Risk assessment and PreCaution ...... o «eeeeeeneeeeeeeeeeeeeseeeeeenrnrienees 8
3. WTO rules and other international rules andqples ............ccccccvvvvennnnnnn. 11
RECENt dEVEIOPMENTS ... e+ e ettt e e e e e e e e e e naaaeaaaeeeeaees 14
CONCIUSIONS ...ttt et e e et e e e e e e e e e e essnn e e e e e e e e ennnees 15



[. INTRODUCTION

1. The debate on agro-biotechnology continues to be ohthe most vocal and
passionate debates that has been taking placeémtrgears. Countries' position on agro-
biotechnology depends on many factors, such asetle of risk they are willing to accept,
their perception of the benefits they could gaianfr biotechnology, their technological
development, their capacity to carry out risk assests in the sector, their ability to set an
adequate regulatory framework and implement itir tdependence on agricultural exports,
their reliance on food aid, the investments theyehalready made in the sector, and their
perception of the linkages between genetic modiboaand ethical issues. As a result,
assessments of the risks and benefits relatedrtebagtechnology vary substantially between
countries and regions, as do regulatory approaditesse different approaches have made the
whole issue prone to dispute. Diverging nationgureements and strict and complex rules on
approval, marketing, imports and labelling of gessly modified (GM) crops are perceived
to hamper international trade and further compdicat already difficult regulatory system in
the agricultural sector.

2. In May 2006, a Dispute Settlement Panel at the Wadrade Organization (WTO)
issued the final report in the European Communitiddeasures affecting the Approval and
Marketing of Biotech Products (EC-Biotech) cade. its report, the Panel addressed the
various categories of European Communities (EC) &t Member State measures
challenged by the United States, Canada, and Argerand found that each type of measures
was — at least in certain respects — inconsistéhtWTO rules.

3. The EC-Biotech case can be regarded as the "tipeoiceberg” of a long-standing
divergence of views and interests on agro-bioteldyyo It is also an example of how
countries may be tempted to use WTO's disputeegattit mechanism — more than to clarify
the existing provisions of WTO agreements — to faudhoritative answers to controversial
guestions. In other words, it seems that the camsinvolved in the dispute, as well as a
range of other parties interested in the agro-blotelogy debate, including other WTO
Members and civil society organizations, somehopeeted the Panel to provide an answer
to the difficult questions of whether GM producte &r are not safe for health and for the
environment; and what is the appropriate levelasfitary and phytosanitary protection that
countries are allowed to choose to address thenpateisks related to agro-biotechnology.
The Panel did not, however, express any value jetgran how safe GM products were or
how appropriate the level of sanitary and phytdsayiprotection chosen by the EC was.
Instead, it focused its analysis on how the ECslagon on agro-biotechnology had been
implemented Community—wise and by individual Mem§8tates.

4. As the first interpretation of how WTO provisionppdy in the context of agro-

biotechnology, the Panel report is indeed likel\h&tve an impact not only on the challenged
measures but also on related legislative and palisgussions in other WTO Members.
Developing country regulation and policy in relatito biotechnology have, in particular,

been at the centre of this dispute. In its firdimission to the Panel, for example, the United
States expressed its concern that the alleged E@tonmm had contributed to the decisions
by some developing country governments to rediracte in biotech products and to impede
relevant research activities. On the other hand, EE® argued that it was defending the
legitimate right of WTO Members to establish anglgpm regulatory regime to ensure that

! Panel ReportEuropean Communities — Measures Affecting the Agprand Marketing of Biotech Products
(EC-Biotech) WT/DS291/R, WT/DS292/R, WT/DS293/R, 29 Septenitf6.



genetically modified organisms (GMOs) were only patthe market on the basis of a careful
assessment of risks, appropriate control and mamgtaneasures, and proper information to
consumers.

5. This note is meant to provide an analysis of softe@main conclusions reached by
the Panel on the issues submitted to its attentienyell as to discuss the possible broader
implications.

II. STATUS OF COMMERCIALIZED GENETICALLY MODIFIED
CROPS

6. In 2006, the global area of GM-crops reached 10@amihectares, with a 60-fold
increase between 1996 and 2006; this makes gemegimeering the fastest adopted crop
technology in recent histofy10.3 million farmers from 22 countries grew GM-uso The 22
countries comprised 12 developing countries, wigidw more than 40 per cent of the global
GM-crop area, and 10 industrialized countries; tiveye, in order of hectarage, the United
States, Argentina, Brazil, Canada, India, Chinarafaay, South Africa, Uruguay,
Philippines, Australia, Romania, Mexico, Spain, @obia, France, Iran, Honduras, Czech
Republic, Portugal, Germany, and Slovakia.

7. The largest absolute increase in biotech crop ex&®06 was in the United States,

followed by India and Brazil. The largest perceetagcrease was in India, with a threefold
increase from previous year, mainly in Bt cottoatthonfers resistance to important insect
pests of cotton. Biotech soybean continued to beptincipal GM—crop in 2006, followed by

corn, cotton and canola. Herbicide tolerance hassistently been the dominant trait,

followed by insect resistance and a combinatiotheftwo traits.

8. In 2006, six EU countries planted biotech cropsiSpwhich continued to be the lead
country, followed by France, the Czech Republicritd®yal, Germany and Slovakia. Spain
planted 60,000 hectares of corn in 2006. The cbledt corn hectarage in the other five
countries increased more than fivefold from apprately 1,500 hectares in 2005 to
approximately 8,500 hectares. According to ISAAApwth in these five countries is
expected to continue in 20@fbeit on small hectarages.

% The International Service for the Acquisition ofrikbiotech Applications (ISAAA) Brief 35-2006: Egative
Summary — Global Status of Commercialized Biotedéh/@rops: 2006, found athttp://www.isaaa.org/
ResourcesPublications/briefs/35/executivesummary/defauttlit ftn2, visited on 29 January 2007.




Table. Global area of GM-crops in 2006 by country
(millions of hectares)

Area
(million

Rank Country hectares) Biotech crops

1* United States of America 54.6 Soybean, cootiton, canola,
squash, papaya, alfalfa

2* Argentina 18.0 Soybean, corn, cotton
3* Brazil 11.5 Soybean, cotton
4* Canada 6.1 Canola, corn, soybean
5* India 3.8 Cotton
6* China 3.5 Cotton
7* Paraguay 2.0 Soybean
8* South Africa 1.4 Corn, soybean, cotton
9* Uruguay 0.4 Soybean, corn

10* Philippines 0.2 Corn

11* Australia 0.2 Cotton

12* Romania 0.1 Soybean

13* Mexico 0.1 Cotton, soybean

14* Spain 0.1 Corn

15 Colombia <0.1 Cotton

16 France <0.1 Corn

17 Iran <0.1 Rice

18 Honduras <0.1 Corn

19 Czech Republic <0.1 Corn

20 Portugal <0.1 Corn

21 Germany <0.1 Corn

22 Slovakia <0.1 Corn

Source ISAAA Brief 35-2006 — Global Status of CommercializBiotech/GM Crops: 2006.
*14 biotech mega-countries growing 50,000 hectayesjore, of biotech crops.

lll. THE DISPUTE
A. Background

9. The EC-Biotech case was launched in May 2003 bydteest by the United States,
Canada, and Argentina for consultations with redarthree types of measures taken by the
EC: an alleged EC moratorium on approvals of biot@coducts, product-specific EC
measures related to the approval of biotech preduwntd measures related to the import
and/or marketing of specific biotech products takgrEC Member States.

10. Given the failure of consultations to reach a miljyusatisfactory resolution to the
matter, a Panel was established in August of teat,ywith a range of countries constituting
themselves as third parties, including developingntries such as Brazil, Chile, China,
Colombia, El Salvador, Honduras, Mexico, ParagUdngiland and Uruguay. In light of the
"unprecedented” number of claims and products wrewlin the case and the "immense"
record before the Panel, the interim report way @msiued to the Parties in February 2006 and
finalized in May 2006 — an unusually long periodiafe for WTO proceedings.



Measures Taken by the EC and some EC Member Stateballenged by the
United States, Canada and Argentina

An alleged EC moratorium on approvals of biotechdurcts The claimants did not request the
Panel to make findings on the WTO-consistency efgl regulations on the approval of biotech
products, but rather argued that there had bedm factosuspension of such approvals. The EC
denied the existence of a general moratorium oragproval of biotech products and submitted
that the alleged practice alone, not based onraafioor informal instrument, would not constitute
a measure under WTO agreements.

Various product—specific EC measures related toaghygroval of biotech product3he claimantg
argued that the failure of the EC to consider dSjpeapplications for approval of biotech products
also constituted a violation of WTO rules. In resge, the EC argued that failing to deal with
product applications within a specified timefranmild not be considered a measure, and thus
would only be subject to provisions dealing witle thpplication, rather than development gf a
measure.

Various EC Member State measures related to thermgnd/or marketing of specific biotech
products The claimants challenged measures enacted by &indlember States, including
France, Germany, ltaly and Greece, arguing thesesunes were not based on scientific evidence,
as required by WTO rules. The "safeguard measupesinitted by EC regulations, allow BEC
Member States to limit the importation or marketofgcertain biotech products already approyved
by the EC. The EC, on its part, claimed these nreasgiven their provisional nature, were in full
compliance with relevant WTO disciplines.

11. In its report, the Panel addressed the variousgoats of challenged EC and EC
Member State measures and found that each of thigsge of measures was inconsistent with
WTO rules — in particular the Agreement on Sanitangl Phytosanitary Measures (SPS
Agreement). First, the Panel concluded that theegdide factomoratorium and product—
specific measures affecting product approval hadlted in a failure to complete individual
approval procedures without undue delay, and heyaaee rise to an inconsistency with
Article 8 and Annex C of the SPS Agreement. Secdimel,Panel found that the measures
taken by some EC Member States restricting the rnpee and marketing of certain biotech
products — safeguard measures taken in relatignagucts already approved at the EC level
— failed to meet the requirements of the SPS Agesnin particular, the safeguard measures
were found to be inconsistent with the obligation 8PS measures to be based on a risk
assessment. The Panel found that the safeguardirasdsll outside the scope of Article 5.7
of the SPS Agreement, which allows Members to agwpvisional SPS measures where
relevant scientific evidence is insufficient.

B. Key considerations

12. Over its 1087 pages, the Panel report analyseksithe number of issues relevant for
the resolution of the particular case. Severahegé points are also significant, nevertheless,
for other WTO Members, particularly as they streggb develop a mutual supportive
relationship between their trade, food safety, amdronmental rules and policies.

13. The SPS Agreement, for example, requires contro§peaction and approval
procedures to be undertaken and completed withodti@l delay. The Panel’s interpretation
of an adequate timeline for these procedures angbténtial legitimate reasons for longer
intervals is critical for developing countries, whi often face significant difficulties in
establishing and implementing such complex measupesticularly in relation to
biotechnology. Similarly, the scope and specifiigaiions of the SPS Agreement’s science—



related provisions are essential for WTO Membersgdtermine whether and how they are
entitled to adopt sanitary or phytosanitary measufénally, the Panel's reasoning and
findings regarding the role of multilateral envimental agreements and other international
law in interpreting WTO rules will impact on how VTMembers proceed in implementing

the range of their international obligations.

14.  Rather than providing an overview of the findingsh® EC-Biotech Panel report, the
present briefing note will focus on these threeiess which may be most relevant from a
trade and development perspective.

1. Undue delay

15. One of the claims of the complaining parties waa the EC had failed to comply
with SPS Agreement requirements that control, iospe and approval procedures be
undertaken and completed without undue delay. TdrePreport thus analysed whether the
EC had started and carried out to their conclusihenapproval procedures foreseen by the
relevant legislation with no "unjustifiable loss tiine". First, the Panel interpreted the SPS
provisions at issue. Then, the Panel consideredthehdhe EC’s reason for applying a
general moratorium on final approvals could prowadgistification for any delays that could
have occurred. Finally, the Panel evaluated whethere was, either as a result or
independently of the general moratorium on fingbrapals, undue delay in the undertaking
or completion of particular approval procedures.

Article 8 of the SPS Agreement

Members shall observe the provisions of Annex @éoperation of control, inspection and approval
procedures, including national systems for appmptite use of additives or for establishing toleesnc
for contaminants in foods, beverages or feedstaffd,otherwise ensure that their procedures are hot
inconsistent with the provisions of this Agreement.

Annex C (1)(a), first clause, of the SPS Agreement

1. Members shall ensure, with respect to any praeetb check and ensure the fulfilment of sanitary
or phytosanitary measures, that:

(a) such procedures are undertaken and completeduwviundue delay [...].

16. Inits interpretation of "unjustifiable loss of tat) the Panel considered the reason for
a delay more relevant than its exact duration. @/tiating that Members had to act
expeditiously, it also added that this was onlycasld be expected of it in the
circumstances". The Panel added that whether eplartapproval procedure had been
undertaken and completed without undue delay citwid only be determined on a case-by-
case basis. Notably, the Panel stated that, beta@sgproval procedures served to check
and ensure the fulfilment of the SPS requiremaviesnbers applying such procedures should
be allowed to take the time that was reasonablgecté& determine with adequate confidence
whether their relevant SPS requirements were ledfiiConsequently, delays justified by the
need to check and ensure the fulfilment of a MersB&T O—consistent SPS requirements
could not, in the Panel’s view, be considered "@idWihis flexibility is critical, particularly

for developing countries with insufficient humarddmancial resources for swift yet

effective implementation of their SPS procedures.

17. In looking at the reasons for a general EC moratorias a justification for any
possible delays, the Panel addressed two possiplarations inferred or put forth by EC



submissions: (i) the perceived inadequacy of thastieg EC approval legislation and (ii)
evolving science and the application of a prudent precautionary approach. Although, as
per the reasoning detailed above, the EC would ha&en entitled, in conducting approval
procedures, to take the time reasonably neededeterrdine with adequate confidence
whether its relevant SPS requirements were fulfiltae Panel noted that, given that the new
legislation on labelling and traceability was ndbpted until later, any requirements set out
therein were not EC requirements. If the EC hadsiciamed that it was important not to grant
final approvals without imposing additional requirents of the type set out in the new EC
legislation, the Panel stated, it could have impgasech requirements as conditions attached
to approval decisions. These findings are partibul@levant for developing countries, many
of which are in the process of adopting or revisihgir legal framework relating to
biotechnology.

18. In relation to the evolution of science as a jirstiion, again the Panel highlighted
that the SPS provisions at issue did not preclude application of a prudent and
precautionary approach but rather allowed a Menwbdake the time that was reasonably
needed to determine with adequate confidence whétheelevant SPS requirements were
fulfilled. Nevertheless, the Panel also noted tlia¢ application of a prudent and
precautionary approach was subject to reasonafili¢s)ior otherwise would "swallow the
discipline”. Moreover, the Panel made referencabecscience—related provisions of the SPS
Agreement (addressed below) to state that thefiosufcy of scientific information did not,
in the WTO context, affect a Member's ability toack substantive decisions on an
application. Therefore, the Panel found that tlesoas for the general moratorium would not
provide a justification for delays which might havecurred as a result of its application.

19. The Panel considered the challenged product—speti@asures to assess whether
there had been any undue delay in various insta@iesn that the analysis of undue delay is
conducted, as noted by the Panel, on a case-bybess®e the conclusions regarding these
products-specific measures are strictly only raiiar each particular measure. However,
the analysis does provide some insight into hoviediht facts and circumstances are taken
into account. Time, it is clear, is not a determinfactor in itself. In most cases, the time

taken to follow the regulatory steps for approvakveonsidered unjustifiably long. However,

in cases like the transgenic potato, for which dperoval procedure had been pending for
more than seven years, the Panel considered thatlinot been sufficiently established that
the delays had been undue.

2. Risk assessment and precaution

20. The Panel report, although not itself considerimg tange of scientific and technical

issues raised by Parties and experts, does adtiresaxtent and manner in which WTO

Members may take these issues into consideratidinein national measures and policies. A
number of disputes have arisen in relation to ih& between science, precaution, and
measures under WTO rules, primarily in relationh® SPS Agreement. Significant questions
remain, however, regarding the interaction betwtenSPS Agreement disciplines and the
policy space needed by WTO Members to attain ttiesen level of protection for human,

animal or plant life or health. In this regard, tBE—BiotechPanel report addresses some
fundamental issues and, as a result, the reposipasicant systemic implications.

21. The SPS Agreement strives for a balance betweengiteof WTO Members to adopt

and enforce measures necessary to protect humamalaor plant life or health, and the need
to restrict the use of sanitary and phytosanitagasares for protectionist purposes. Its
approach to avoiding arbitrary or unjustifiable adisiination between Members or a



disguised restriction on international trade igdquire a scientific basis for any sanitary or
phytosanitary measure. At the same time, if sdiengvidence is insufficient, the SPS
Agreement enables WTO Members to nevertheless adapitary and phytosanitary
measures, provided that certain conditions are met.

SPS Agreement
Article 2.2

"Members shall ensure that any sanitary or phyltagnmeasure is applied only to the extent
necessary to protect human, animal or plant lifbealth, is based on scientific principles andds|n
maintained without sufficient scientific evidenesgcept as provided for in paragraph 7 of Article 5

Article 5.1

"Members shall ensure that their sanitary or ptgidary measures are based on an assessmegnt, as
appropriate to the circumstances, of the risksumdn, animal or plant life or health, taking into
account risk assessment techniques developed bglghant international organizations".

Article 5.7

"In cases where relevant scientific evidence iqffident, a Member may provisionally adopt
sanitary or phytosanitary measures on the bassaifable pertinent information, including thatrfrg
the relevant international organizations as welras sanitary or phytosanitary measures applied by
other Members. In such circumstances, Members se&lk to obtain the additional informatipn

necessary for a more objective assessment of ndk@view the sanitary or phytosanitary measure
accordingly within a reasonable period of time".

22. In the EC-Biotech case, all three types of chakehgneasures — the general
moratorium on approvals of biotech products, thdous product-specific EC measures
related to the approval of biotegroducts, and the several EC Member State safeguard
measures related to the import and/or marketingspécific biotech products — were
challenged as inconsistent with science—based rgants of the SPS Agreement. These
requirements, however, were found inapplicableslation to the general moratorium and the
product—specific measures, which were deemed nafotwstitute — in themselves — SPS
measures. The Panel, however, did consider thatbde®dtates’ safeguard measures, on the
basis of their general and specific purposes, famch nature, and effect on international trade,
were SPS measures within the meaning of the SP&Agnt. As a result, the Panel
addressed the claims that EC Member States fatedbase their measures on a risk
assessment and on scientific principles pursuaAttioles 5.1 and 2.2 of the SPS Agreement.

23. In order to examine the consistency of the chaenmeasures with those articles,
however, the Panel had to contemplate a preliminasye: the relationship between
Article 5.1 and Article 5.7 of the SPS Agreemeittetween the need to base measures on risk
assessment and the possibility of adopting measwitbeut sufficient scientific evidence.
The EC had argued that, if measures were takdreiodntext of the latter situation, the Panel
would not need to consider the risk assessmenirezgents. The reasoning of the EC was
that Article 5.7 established an autonomous riglt, an exception to Article 5.1, and thus
excluded its application. The Panel report agréed Article 5.7 was indeed an autonomous
right within the SPS Agreement, but it did not agvéth the EC argument that its nature as a
right would exclude the application of the risk essment requirements. Characterizing
Article 5.7 as an autonomous right within the SP&etment was significant primarily
because it implied that the complaining party neette prove that the challenged SPS
measure was inconsistent with Article 5.7.



24.  As Article 5.7 did not exclude the risk assessmegfuirements, nonetheless, the
Panel still considered the "critical legal issue'the case to be whether the relevant safeguard
measures met the risk assessment requirementsitsiet the text of Article 5.1. In the EC—-
Biotech case, there was agreement among the p#raeshe assessments carried out at the
European level constituted "risk assessments" withe meaning of the SPS Agreement. In
addition, none of the other studies and documesiisdr upon by the EC Member States to
establish the safeguard measures, on the other, hasdconsidered by the Panel as a risk
assessment under Article 5.1. Consequently, thecipal issue in the analysis of the
consistency of the safeguard measures with Arficle was whether, given that the only
assessments the Panel would consider had reacls#d/@a@onclusions with regard to the
biotech products at issue, those measures colgditido be "based on" those assessments.

25. In that regard, the EC argued that, as establiblyed/TO jurisprudence, responsible
and representative governments might act not onlythe basis of mainstream scientific
opinion but also on the basis of a divergent sdienview. In the EC—Biotech report,
however, the Panel clarified that any divergentvgigin order to be taken into account, had to
form part of the same risk assessment. The Pateti tioat the EC had not identified possible
uncertainties or divergent opinions in the riskeassents in question, nor explained why, in
view of any such uncertainties or divergent opisidine safeguard measures were warranted
by the relevant risk assessments. The Panel tmerébond the safeguard measures to be
inconsistent with Article 5.1 of the SPS Agreemess, they were not "based on" risk
assessments.

26. The Panel then considered Article 5.7, since — rateg to its findings as to the
relationship between provisions in the SPS Agreemerif a safeguard measure was
consistent with the requirements of Article 5.7tidle 5.1 would not be applicable, and the
EC would not have acted inconsistently with itsigdtions under that provision.

27. Article 5.7 of the SPS Agreement establishes faumuative requirements that must
be met in order for a WTO Member to adopt and na&nt provisional SPS measure.
Specifically, (1) the measure must be imposed speaet of a situation where "relevant
scientific information is insufficient”; (2) it masbe adopted "on the basis of available
pertinent information”; (3) the WTO Member that pterl the measure must "seek to obtain
the additional information necessary for a moreeotdye assessment of risk”; and (4) it must
review the measure within a reasonable period m&tiThe analysis of the Panel in EC-
Biotech centred on the first requirement: whethererdific information was or not
insufficient. In that regard, the United States astder complaining parties argued that
because the scientific evidence had been sufficienperform risk assessments at the
European level, Article 5.7 could not be applicalllee EC, on the other hand, claimed that
the existence of a risk assessment did not prechatesures under Article 5.7. It argued that
the concept of "insufficiency” in Article 5.7 wa®lational. It must, therefore, not be
considered in a vacuum, but in relation to nationahcerns and the chosen level of
protection. "Insufficient”, as a result, would measufficient for the production of a risk
assessment adequate for the purposes of the tegisldo must decide whether an SPS
measure should be applied.

28. The Panel, however, although agreeing that theeminaf “insufficiency” implied a
relationship between the scientific evidence anchetbing else, considered that the only
relevant relationship in that regard was that betwihe scientific evidence and the obligation
to perform a risk assessment under Article 5.1:eéieta risk assessment has been performed,
and that risk assessment meets the standard andidefof [the SPS Agreement], it does not
cease to be a risk assessment [...] merely becapaetiaular Member judges that the risks

10



have not been assessed with a ‘sufficient’ degfgeeazision”. WTO jurisprudence on Article
5.7 is not conclusive. In the EC—Biotech case, approach followed by the Panel is very
similar to that of the Appellate Body in the Applase: Article 5.7 is found to be linked to
Article 5.1 and the possibility to resort to prawisal measures is basically excluded once a
risk assessment has been carried®dutother cases, such as the Hormone case, theagpr
taken by the Appellate Body seems to be differArticle 5.7 was linked to Article 2.2 rather
than Article 5.1. This would imply that, even ifiak assessment was carried out by a specific
country, it would not prevent other countries froesorting to provisional measures, since
available scientific evidence might still be “infcient" for them?

29. The conclusions reached on this issue by the WT@elPeould have far-reaching
implications. What the Panel seems to say is tlwattsidering that the EC was able to conduct
a risk assessment, EC Member States that had ppibee safeguard measures could not
justify them any longer under Art. 5.7. This corsttin could also imply that, once a WTO
Member has produced a risk assessment regardipgafis issue, other WTO Members
would be prevented from using provisional measwneder Art. 5.7, since they could not
claim any longer that scientific evidence relatedhe specific risk was insufficient.

30. The Panel thus found that, because the safeguaadumes were imposed in respect of
situations where relevant scientific evidence wad imsufficient, those measures were
inconsistent with Article 5.7. The Panel thus resthis final conclusion that, by maintaining
the measures in question, the EC had acted in¢en#is with its obligations under
Article 5.1.

3. WTO rules and other international rules and principles

31. One crucial question the Panel had to address easelevance of other rules of
international law to the interpretation of WTO agreents. The link between trade rules and
other international law has been highly controwadrat the WTO — the relationship between
WTO rules and trade-related measures in multilateravironmental agreements, for
example, is being negotiated in the context of gragah 31 (i) of the Doha Ministerial
Declaration, with different countries taking polasil positions. In EC—Biotech, the Panel did
not have to evaluate the extent of possible intemnacbetween WTO rules and other
international law, but only the role of other imtational law in the interpretation of WTO
rules. Nevertheless, its findings on the scopeotber international rules and principles to be
used to clarify the meaning of the WTO rules, idliidn to the impact on the results of the
case itself, are extremely significant due to tteater legal and political context.

32. Pursuant to Article 3.2 of the Dispute Settlememidélstanding, the WTO dispute
settlement system should interpret the existingiprons of WTO agreements "in accordance

% Japan — Measures Affecting the Importation of ARpW&WT/DS245/AB/R, 26 November 2003, "Relevant
scientific evidence will be 'insufficient’ withirné meaning of Article 5.7 if the body of availaldeientific
evidence does not allow, in quantitative or quaiieaterms, the performance of an adequate assessidsks
as required under Article 5.1 and as defined inéxnA to the SPS Agreement" (at 179). The case Wwastea
complaint by the United States concerning certaguirements and prohibitions imposed by Japan reitpect
to the importation of apple fruit from the Unitethts.

4 EC Measures Concerning Meat and Meat Products (E@rténes) Report of the Appellate Body,
WT/DS26/AB/R and WT/DS48/AB/R, 16 January 1998. TAppellate Body stated that Governments
commonly acted from the perspective of prudencemedaution where risks to irreversible damageumdn
health were at stake, and that responsible behaviad to be taken into account when determiningtindre
sufficient scientific evidence existed to warram¢ tmaintenance by a Member of a particular SPS unedat
124). The case related to a ban imposed by therEBowine meat and meat products from cattle trewiéu
growth hormones
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with customary rules of interpretation of publitamational law". These customary rules are
reflected, in part, in Article 31 of the Vienna Gemtion on the Law of Treaties (Vienna
Convention), which contains references to the oblether relevant rules of international law
in the interpretation of treaties. On that bagis, EC argued for consideration of international
instruments such as the Convention on BiologicaveBity (CBD) and the Cartagena
Protocol on Biosafety (Biosafety Protocol). Accoglito the EC, the Biosafety Protocol's
provisions on precaution and risk assessment irddrithe meaning and effect of the
provisions of the WTO Agreements at issue, in paldir the SPS Agreement.

Article 31 of the Vienna Convention on the Law oftie Treaties
General rule of interpretation

1. A treaty shall be interpreted in good faith ac@dance with the ordinary meaning to be given to
the terms of the treaty in their context and inltglet of its object and purpose.

2. The context for the purpose of the interpretatiba treaty shall comprise, in addition to the,te
including its preamble and annexes:

(a) any agreement relating to the treaty which mmade between all the parties in connection with the
conclusion of the treaty;

(b) any instrument which was made by one or moregsain connection with the conclusion of the
treaty and accepted by the other parties as aminent related to the treaty.

3. There shall be taken into account, together thighcontext:

(a) any subsequent agreement between the pamjasineg the interpretation of the treaty or the
application of its provisions;

(b) any subsequent practice in the applicatiomeftteaty which establishes the agreement of the
parties regarding its interpretation;

(c) any relevant rules of international law appbieain the relations between the parties.

33. The Panel's analysis, however, did not focus oeviaice so much as on the meaning
of the term "parties". Article 31(3)(c) of the Viem Convention indicates that a treaty
interpreter is only mandated to take into accoel@vant rules of international law which are
"applicable in the relations between the parti€&3mmentators have differing viewpoints
regarding whether the term determines that thes roflénternational law have to be applicable
to all participants in the dispute or all WTO Memdbén order for the Panel to be required
utilize them in its interpretationln addition, the EC claimed that in the US—Shricage, the
Appellate Body had — although without referenceAiticle 31(3)(c) — treated the term
"parties” quite loosely, interpreting WTO rules tsference to treaties not binding on all
parties to the proceedings, an approach the EGdriine Panel was bound to follGw.

34. The Panel, however, reached a different conclusidnting that the Vienna
Convention defined "party" as "a State which hasseated to be bound by the treaty and for
which the treaty is in force”, the Panel conclutieat the rules of international law applicable
in the relations between "parties" were the rufesternational law applicable in the relations
between the States that had consented to be baguti breaty which was being interpreted.
In other words, a Panel is only required to useWTO multilateral agreement, such as the

® See, e.g., Gabrielle Marceau, "A Call for CoheeeimcInternational Law"JWT 33(5), p. 87, at 115-128, and
Joost Pauwelyn, "The Role of Public Internationaiin the WTO: How Far Can We Go?", 8&. J. Int'l L
535, 575-76.

® Appellate Body ReportUnited States — Import Prohibition of Certain Bip and Shrimp ProductfJS—
Shrimp, WT/DS58/AB/R, 12 October 1998.
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Biosafety Protocol, as a tool to interpret WTO agmnents if all WTO Members are also
parties to the multilateral agreement to be usedamsinterpretative tool. Given the
unlikeliness of a correspondence in the Membersfiipnultilateral conventions, such a
finding would make rare anyse of international law in the interpretation o @/ provisions,

in some experts’ opinion cutting off those provisiofrom the rest of international law.
Notwithstanding, it must be noted that the EC-RibtePanel, in spite of its strict
interpretation of the term "parties”, noted thabecause the case at issue was not one in
which relevant rules of international law were aqgdble in the relations between all parties to
the dispute but not between all WTO Members, itrtbtitake a position on whether, in such a
situation, it would be entitled to take the relevather rules of international law into account.
In this particular case, however, given that sdéwafaO Members, including the complaining
parties to the dispute, were not parties to thes&fety Protocol, the Panel did not agree with
the EC that it was required to take into accourd Biosafety Protocol provisions in
interpreting the WTO agreements at issue.

35. The EC also claimed that the precautionary prieci@s a general principle of
international law, was relevant under Article 31¢3)and should be taken into account by the
Panel in its interpretation of the WTO rules atuess The Panel agreed that the
Article 31(3)(c) reference to "rules of internatedhaw" was sufficiently broad to encompass
recognized general principles of law so that, & threcautionary principle is a general
principle of international law, it would be relewamevertheless, following the Appellate
Body in EC-Hormone&the Panel saw the legal status of the precautjopenciple as a
general principle of international law as still Sattled”, and considered that "prudence
suggests that we not attempt to resolve this coxrptaie, particularly if it is not necessary to
do so". The legal reasoning for not consideringeitessary to address the issue does not seem
very solid. As mentioned, the Panel itself thoughtwould be necessary to take the
precautionary principle into account if it was deehto be a general principle of law, but then
seemed not to follow through on its analysis.

36. After evaluating whether it was required to takeiaccount any other applicable
rules of international law, the Panel also examiwwbdther it had the discretion to do so. The
Panel found that other relevant rules of intermatidaw may indeed, in some cases, "aid a
treaty interpreter in establishing, or confirmirige ordinary meaning of treaty terms in the
specific context in which they are usedThese rules would not be considered as legal
provisions, the Panel stated, but rather as evalehdhe ordinary meaning of terms in the
same way as provided by dictionaries. AlthoughRBaeel concludes that, in the EC—Biotech
case, it was not "necessary or appropriate” to @alyhe international rules put forth by the
EC in interpreting the WTO agreements at issue thisking seems primarily aimed at
explaining the link with the US—Shrimp case. Thedatates: "the European Communities
correctly points out that the Appellate Body reéerrto conventions which were not
applicable to all disputing parties. However, therenfact that one or more disputing parties
are not parties to a convention does not necegsaghn that a convention cannot shed light
on the meaning and scope of a treaty term to leeprgted™® By explaining the Appellate
Body’s reasoning as a discretionary decision td labother international rules to determine
the ordinary meaning of a term, rather than asapigication of Article 31(3)(c), the Panel in

" Study Group of the International Law Commissiorp&¢, Fragmentation of International Law: Diffidel$
arising from the Diversification and Expansion otdrnational Law, International Law Commission,ty-if
eighth session, A/CN.4/L.68213 April 2006.

8 Appellate Body ReportEuropean Communities — Measures concerning Meat Medt Products(EC—
Hormone$, WT/DS48/AB/R, 16 January 1998.

° panel ReportEC-Biotechpara. 7.92.

191d, at para. 7.94.
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EC-Biotech thus puts forth its interpretation ofsthatter provision in a manner that it
considers remains consistent with WTO jurisprudence

37. Regardless of these clarifications, the Panel seerhave set up a new interpretation
regarding the crucial issue of the interface betwWérO agreements and other sources of
international law, including MEAs. While, according earlier jurisprudence, it seemed that
the Appellate Body had established a close linkvbeh WTO law and other non-WTO
sources of international law, the present jurispngd, which requires identical Membership
between WTO and any non-WTO agreements as a préicontbr using these non-WTO
agreements as interpretative instruments, drasticauces the possibility of concretely
using such agreements. In the specific case, thsaBity Protocol, despite its very high
number of ratifications — 135 — could not be usedam interpretative tool of WTO
agreements. Several developing countries, espeaiadiub-Saharan Africa, have put in place
strict rules regarding the use and imports of geaky modified crops, using the flexibility
allowed by the Biosafety Protocol as the legal ddsr their national regulations. The fact
that, in the case of a dispute, the Biosafety Ratmay be given very little relevance as an
instrument to interpret the relevant WTO agreemengsy put developing countries in a
difficult position, since WTO agreements seem teehanuch less flexibility to accommodate
GM-related trade-restrictive measures than theaBabg Protocol.

IV. RECENT DEVELOPMENTS

38. Since the Panel report was issued, some notewddtglopments have taken place.
First of all, the European Commission has decidadm appeal the Panel ruling, despite the
call by some Member States and several NGOs tooddCwil society groups pointed to
alleged "serious errors" contained in the Panentap the interpretation of trade law; warned
that the ruling could weaken the role of the préicaary principle; and feared that it could
lead to the further fragmentation of internatiolaal and the undermining of other sources
and instruments of international law outside the®dystem. Secondly, a large majority of
EU Member States voted on 18 December 2006 in sumboAustria's right to ban two
genetically modified corn varieties. While thes®ps had already been approved by the
European Commission, Austria invoked the safegudedise under the EU's approval
procedures to justify the bahThis development may make the implementation efWArO
ruling particularly challenging for the Europeann@uaission. Thirdly, agro-biotechnology
will likely be increasingly used to enhance theicgghcy of energy crops — such as corn,
soybean and sugar cane — through yields increadehendevelopment of suitable traits.
Several countries, developed and developing alile/e included in their energy bills
ambitious targets for the use of biofuels, espBcial the transport sector. Increased
production and use of biofuels are meant to couteilto achieve several goals, such as
climate change mitigation, diversification of agtitiral production, revitalization of rural
areas, enhanced energy security and reduced exymendn imported fossil energy. It will be
worthy of note to see whether countries which a&sent oppose the use of GM-crops will
adopt a more flexible attitude if genetic modifioat proves to play a key role in making
biofuels a viable alternative to fossil fuels.

1 Of the 25 Member States, only the United Kingdtime, Netherlands, the Czech Republic and Swedereback
the Commission's proposal to instruct Austria fotlie ban. See ICTSD reportingustria allowed to keep its
ban on GM cornFINANCIAL TIMES, 19 December 2006.
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V. CONCLUSIONS

39. Asin any WTO case, the EC—Biotech Panel reportesdes a very particular set of
facts and is primarily relevant to them. Howeves,the first interpretation of how WTO

provisions apply in the context of biotechnologyl dmosafety, the Panel report will also have
an impact on ongoing regulatory and policy disaussion trade, biotechnology and
sustainable development, at both the national amernational levels. In particular, the
findings of the panel on undue delay, on risk agsest and precaution, and on the link
between WTO rules and other rules of internati¢aalmay have far-reaching implications.

40. A concluding reflection on this Panel report is happropriate it is for WTO
Members to bring complex and multifaceted issudwre countries hold polarized views and
which involve ethical concerns, to the attentiorad®?anel, instead of trying to find common
ground through dialogue and negotiations. The eigkts that a ruling on such issues may be
regarded as lacking legitimacy and the disputdesetint body as exceeding the scope of its
competence. The ruling may, then, create discontettonly for the country found to be
infringing its WTO obligations but also for civibsiety at large.

* * * * % * * *
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