Update June 2008

Costa Rica

I. I.  Does national or sub-national law or policy recognize terrestrial, riparian or marine Indigenous and Community Conserved Areas (ICCAs)?

ICCAs in Costa Rica have not been legally recognized.  The country does have formal policies that recognize the indigenous territories and its rights of use of natural resources through which its areas can be conserved.   In 2008, the Institute of Fisheries and Aquaculture approved a decree that opens up the possibility of recognizing Marine Community Areas for responsible artisan fishing.  This areas are the first governmental initiatives to recognize new forms of governance and management of the marine territories at the local level.

II. Does Costa Rica recognize ICCAs as a part of the PA network system?

No, the Environmental Organic Law, no. 7554, La Gaceta no. 215 of November 13th 1992, recognizes as protected areas the following categories: Forestry Reserves, Protected Zones, National Parks, Biological Reserves, Wildlife National Refuges and Natural Monuments.

National Parks and Biological Reserves can be acquired or be a property of the State.  The Forestry Reserves, Protected Zones and Wildlife National Refuges can be state property, private property or mixed property. The Natural Monuments are administered by local governments.   Nevertheless, the article 32 opens the possibility to establish new management categories in the future.         

III. If ICCAs are not legally recognized, are there general policies/laws that recognize indigenous/community territories or rights to areas or natural resources, under which such communities can conserve their own sites. 

1. The Indigenous Law, 1977:

It understands an indigenous people as one that  constitutes an ethnic group, are direct descendents of the pre-Columbian civilizations and that conserves its main cultural identity. Territory has been recognized to some indigenous communities in the country by the creation of “indigenous reserves”, which are inalienable, imprescriptibly, non-transferable and exclusive to the indigenous communities that live within.

Strengths:
In Costa Rica, the right to private property is considered as a social right at the constitutional level. It does not have the same rank neither the same recognition as the collective right. So it has been a long fight of the indigenous people to reclaim their territories and access to natural resources. That’s why this law is particularly important, especially the first article, which states that the established reserves can only by diminished by adopting an explicit law. 

Weaknesses:

Despite this provision, the government of Costa Rica has violated this Act and decreased several reserves through decrees. For instance, the GuaymÌ de Conteburica reserve was established by Decree No. 8514-G and recognized by the Indigenous Act as containing 12,558 hectares. In 1982, Decree No. 13545 reduced the reserve by 648 hectares. The same kind of illegal acts took place with regard to the GuaymÌ de Abrojo Montezuma reserve (from 1,517 to 1,480 hectares), the Guatuso reserve (from 2,994 to 2,743 hectares), and the GuaymÌ de Cotobrus reserve (from 8,631 to 7,246 hectares). Moreover, these reserves have conflicts due to usurpation of lands by non-indigenous populations. However, the Indigenous Act contains provisions regarding the removal of these non-indigenous persons. However this has not been enforced and non-indigenous people continue to settle and exploiting natural resources in indigenous territory at an alarming rate. The principal weakness of this law is located in the compliance and application of the existent legislation, even when it has serious blanks as the recognition of ICCAs.                                                                                                                              
2. ILO Convention N° 169 on Indigenous and Tribal Peoples:

The recognition of the constitutionary rights, auto determination and the right to territory and access to natural resources is recognized. 

Strengths:

It is important to note article 7 of the Costa Rican constitution, which declares that international treaties and conventions ratified by Costa Rica are of a higher authority than national law. This means that Convention N° 169 is applicable directly and must be recognized within the national legislation of Costa Rica. These rights includes  right of Indigenous and Tribal peoples  to participate in the use, management and conservation of these resources. Moreover, Article 6 of the ILO Convention requires governments to establish means by which these peoples can freely participate at all levels of decision-making in elective and administrative bodies, too at least the same extent as other sectors of the population. It also requires governments to consult indigenous and tribal peoples, through adequate procedures and their representative institutions, whenever consideration is given to legislative or administrative measures which may affect them directly. Lastly, the rights of ownership and possession over the lands which they traditionally occupy are recognized by the Convention.

Weaknesses:
Despite Costa Rica's respect for international conventions, the nation seems to be having difficulty practicing what they preach. The right to consultation as established by Convention 169 is something that is still in its infancy in Costa Rica. An institutionalized consultation procedure does not exist. Moreover, in examining indigenous rights in the natural resources issue, Costa Rica again fails to uphold the tenants of ILO Convention 169. The Mining Act says that the Legislative Assembly of Costa Rica decides on the granting of exploitation contracts to extract natural resources. There is no distinction between the indigenous reserves and the rest of Costa Rica. Because there exists no institutionalized and regulated consultation, indigenous peoples have no say whatsoever about the exploitation of their territories. This is in direct opposition to Article 15 of Convention 169 which guarantees the right of these peoples to participate in the use, management and conservation of these resources.  Even though the Constitutional Court has a jurisprudence thesis about the respect of the previous informed consent, accepted in several cases like the hydrocarbons exploration right in the Caribean Coast that stop the explorations activities founded in this right.

3. The Biodiversity Law, 1998:
It recognizes in its VIII Chapter, Article 101, the possibility of generating incentives that recognizes community participation in the conservation and the sustainable use of biological diversity through technical assistance and others. 
Strengths:

The incentives mentioned by the law are considered especially where endangered endemic or rare species have been located. In the same sense, it gives priority to the communitarian projects of community management of biodiversity  

Weaknesses:
The incentives mentioned in the law have not been applied yet.

IV. Overall Comments

Currently the Legislative Assembly is working on a draft Act that will effectively replace the Indigenous Act and all the Decrees that have been enacted. This drafting process has been progressive in a couple of ways. In compliance with Convention 169, the Indigenous leaders have been consulted, they have had the opportunity to give their opinion and input on what to include in this draft. The draft committee has also recognized the need to rename the reservations as territories, since the first term implies isolation. The draft is very extensive, contains fifty-one articles and deals with all the relevant issues. Despite the fact that it has been the subject of discussion for the past 5 of years, it is unfortunately that this draft, with its positive agenda, has still not been adopted by the Assembly. Until the Costa Rican government legally accepts the draft there is no real change taking place for Indigenous peoples. Critics believe that the government should be focusing on executing the existing legislation before adopting a new instrument with even more obligations.

The brand new INCOPESCAs recognition of Marine community  artisanal responsible fishing areas is a very interesting  option of developing new governance models for the management of the marine territory.

Costa Rica needs to move towards the recognition of the ICCAs to fulfill the Programme of Work on Protected Areas of the CDB.  There are no governmental advances towards the elaboration and approval of a co-management policies and the government has close any possibility of co-management of protected areas based in a recently published report by the “Contraloria de la Republica” the institution in charge of the monitoring about the public resources and goods. Unfortunately neither the national policy nor the regional policy considers ICCAs as one of the governance models.
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