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I.  Does national or sub-national law or policy recognizes terrestrial, riparian or marine Indigenous and Community Conserved Areas (ICCAs)?

ICCAs are not expressly featured in national law. However, provisions in several statutes on forestry, fisheries and natural resources do recognize the right of local communities to control the use of natural resources to varying degrees.

II. Does the country recognize ICCAs as a part of the PA network system?
Fiji does not have dedicated legislation dealing with protected areas. Current protected areas established under assorted statutes vary in terms of size and conservation potential and cannot be said to form a representative protected areas system. 

III. If ICCAs are not legally recognized, are there general policies/laws that recognize indigenous/community territories or rights to areas or natural resources, under which such communities can conserve their own sites?

Constitution (Amendment) Act, 1997
The Constitution does not offer a blanket recognition of customary law; instead, the Constitution (Amendment) Act 1997 recognizes customary law and traditional rights to terrestrial land, provided they are not inconsistent with any law or governing principle of the state. Article 6(b) preserves ownership of Fijian land according to Fijian custom.  Section 38 guarantees that the law applies to every person equally, however it also exempts certain laws and administrative actions regarding customary land, and fishing rights from the equality provision. Section 186 of the Constitution makes provision for the application of customary laws and for dispute resolution in accordance with Fijian tradition, but this will depend statute law (ie. customary laws do not apply automatically and must be expressly recognized in a piece of national legislation in order to be recognized by the government).  
Native Lands Act, 1978,  and Native Land Trust Act, 1985
Under the customary system of land tenure, terrestrial lands and coastal marine areas are the exclusive property of the community. Terrestrial lands were traditionally held by the vanua (district) until 1880, when the Great Council of Chiefs (GCC) resolved that native lands should be owned communally by the mataqali (clan). This is different to the ownership system in place for coastal marine areas, which are the property of the yavusa (tribe), or in some cases the vanua. The Native Lands Act was first enacted in 1880 and, following the resolution of the GCC, duly vested customary lands with the mataqali. The Native Land Trust Act, provides the legal framework for administering native lands in Fiji.

Under the customary system of land tenure, terrestrial lands and coastal marine areas are the exclusive property of the community. Terrestrial lands were traditionally held by the vanua (district) until 1880, when the Great Council of Chiefs (GCC) resolved that native lands should be owned communally by the mataqali (clan). This is different to the ownership system in place for coastal marine areas, which are the property of the yavusa (tribe), or in some cases the vanua. 

The Native Lands Act implements Article 6 of the Constituion.  It states that “[n]ative lands shall be held by native Fijians according to native custom as evidenced by usage and tradition” and provides for the registration of land.  A Native Land Commission determines the rightful owner of land if there is a dispute.  The Native Land Trust Act (NLTA) provides that native lands cannot be alienated even by customary owners, and it vests administrative control of native land in the Native Land Trust Board (NLTB).  So although the Indigenous people have nominal ownership rights, the control and management of land is vested in the NLTB for the benefit of the traditional owners.  

Strengths: 
Communal ownership of native lands is constitutionally entrenched and reflected in the statutory framework under the Native Lands Act and Native Land Trust Act.  This is both a strength and a weakness however, as the national law recognizes customary ownership in terms of the right to use the land, and does not recognize full title to the land (see below).
Weaknesses: 

Ownership of terrestrial lands and the coastal marine zones is an unresolved issue at law. While customary owners assert their ownership interest in their traditional lands, the laws of Fiji maintain that the government owns the land with only user rights for indigenous people. Section 19 of the Native Lands Act, for example, states that all lands left vacant by the discontinuance of a mataqali landholding unit will revert to the Crown. Without legal recognition of title to the coastal zones, indigenous people with customary rights to an area are not guaranteed the opportunity to make important decisions on planning and development of their traditional lands.

Fisheries Act, 1991

The Fisheries Act enables limited community involvement in coastal marine management via provisions that require community consent over commercial and subsistence fishing in their customary fishing rights areas (qoliqoli). The law allows for the involvement of communities in the governance of the coastal zones and the application of customary laws to regulate the qoliqoli in some circumstances. The Act also creates the position of honorary fish wardens, who are community members appointed to protect the jurisdiction of customary rights holders in the qoliqoli areas.

Section 13 of the Fisheries Act is the window through which customary law may be applied to govern the coastal marine areas. The provision requires commercial and non-commercial harvesters to obtain a permit from the customary owner of the qoliqoli, with a few exceptions. Section 13 and Regulation 4 of the Fisheries Regulations require both commercial and non-commercial harvesters to obtain a permit to fish on any reef or shellfish bed in a registered qoliqoli, with a few exceptions. For commercial harvesters, this is a precondition on obtaining a license to fish in the area. An exception is contained in the Act for non-commercial harvesters who use a hook and line, spear or portable fish trap that can be handled by one person.
Strengths: 

The licensing and permit system under Section 13 allow customary owners to exercise jurisdiction over the qoliqoli. Any fishing by harvesters from outside the community must obtain a permit from the District Commissioner, which in practice must be based on the approval of the local chief. 

While fishing cannot be completely prohibited by the Fisheries Act and Regulations, this may be a good thing as it ensures subsistence indigenous fishing rights in a country where the main source of protein for rural people is from marine resources.
Weaknesses: 

Under the current Fisheries Act, it is legally impossible to establish a marine protected area where fishing is strictly prohibited. While both commercial and subsistence harvesters need a license or permit to enter a qoliqoli, the exceptions under the Fisheries Act for certain methods mean that it is legally impossible for a community to set up a protected area without ministerial designation. This gap in the law has led to many complications related to enforcement by the community of both customary and national fisheries laws. In addition, though the definition of “fish” under the Fisheries Act is broad, non-living marine resources seem to be beyond the ambit of the Act, and so may not benefit from protections under the Act.

National Trust of Fiji Act, 1970

This law establishes the National Trust of Fiji, with an overall purpose to provide for the sustainability of Fiji’s natural and cultural heritage. In discharging its mandate the National Trust is empowered to enter into conservation agreements with landowners.

Strengths: 

The mandate of this statutory body is broad and includes the protection, preservation and management of any site deemed significant to Fiji’s natural and cultural heritage. 

Weaknesses: 

Under the Act, landowners may enter into agreements or accept covenants to preserve a heritage area, but no role for landowners in terms of protection or management of these sites is stipulated under the Act. 

IV. Overall Comments

Protected areas may be established under various national laws – for example, the Fisheries Act and Regulations allow for the creation of marine reserves that prohibit fishing except by certain fishing methods.  Other relevant legislation would include the Forestry Act and Forestry Decree, which allow for the creation of reserved forests and strict nature reserves, and the Environment Management Act (2005), which requires environmental assessments of development activities likely to have a significant impact on designated or proposed protected areas.  The recognition of communal ownership of terrestrial lands (under the Constitution, Native Lands Act and other aspects of the land management framework) and fishing rights in relation to coastal marine zones (under the Fisheries Act) make it likely that customary owners will be engaged in the process of establishing and managing a protected area, but no legislation specifies the nature or extent of their role in these processes.
CASE STUDY: Vueti Navakavu Locally Managed Marine Area: Waqainake, Viti Levu
The Vueti Navakavu Locally Managed Marine Area is located in the community of Navakavu, about 13 km west of Suva, and comprises the villages of Muaivusu, Nabuka, Namakala, Ucuinamono and Waqainake. In 2002, with the assistance of the Institute of Applied Sciences (IAS) at the University of the South Pacific, the community developed a resource management plan for community-based management of their qoliqoli. Within the qoliqoli the community has established a protected area (or no-take zone) that covers 3.3 sq. km, or about 18% of the total qoliqoli area. 

Despite significant support and investment from the community, enforcement of the management plan and no-take zone remains a problem in Navakavu. The fish wardens and members of the qoliqoli management committee identify illegal fishing, such as poaching and night dive spear fishing, as the main problem now threatening the integrity of their resource. The protected area has not been formally designated or gazetted under national law, which means it does not have formal recognition under the laws of Fiji and cannot directly be enforced by the local community. Given the exceptions in the national fisheries law, however, any marine protected area will allow harvesting with hand net, wading net, spear or line and hook.
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