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India
I.  Does national or sub-national law or policy recognize terrestrial, riparian or marine Indigenous and Community Conserved Areas (ICCAs)?

The term ICCAs and the concept behind it, is slowly gaining recognition in India even in official quarters.  In 2008, the 11th Five Year Plan (dealing with financial allocation for implementing various developmental schemes) has recognised ICCAs and allocated finances for supporting them through various schemes operated by the Wildlife Department of the Ministry of Environment and Forests (MoEF).  The MoEF has constituted a committee to draft guidelines identifying sites and process by which recognition could be given..

Legally, however, the term ICCAs is not recognised in India as yet, although, there are some laws which do provide a space for legal protection of ICCAs if communities wanted such a protection.   However, most of them have their own benefits and disadvantages for ICCAs which are analysed below. It is important to mention here that while an institutionally and otherwise strong community could make use of some of these spaces, many ICCAs and their conservation efforts are often threatened by the top down and non-consultative imposition of these laws.  The process of formulation, interpretation and implementation (by those in power) often results in cooption of ICCAs. It is therefore not surprising that few ICCAs have made use of the provisions given below (Section III).

II. Does India recognize ICCAs as a part of the PA network system?

No, However, Community Reserves is a category under the Wildlife Protection Amendment Act 2002 of India (see section III, point 1 below), which can be used by the communities. 

III. If ICCAs are not legally recognized, are there general policies/laws that recognize indigenous/community territories or rights to areas or natural resources, under which such communities can conserve their own sites?

1. Wild Life Protection Amendment Acts, 2003 and 2006

Being the key law dealing with PAs in India, the Act, in its original form, did not incorporate the participation of indigenous (‘tribal’) peoples or local communities in the establishment and management of PAs. The Wild Life Protection Act, 1972 was amended in 2002 to add a new category of PA, namely, Community Reserves.  Community Reserves can be declared by local communities on privately or community owned lands. 

Strengths:

Community Reserves can provide legal support to those community conserved areas which are under private or community ownership.

Weaknesses:
Community Reserves allow inclusion of only community-owned or privately owned land. Most documented ICCAs in India exist on government lands (mostly under the forest department), so will not be eligible to be declared Community Reserves. Furthermore, as per the Act, Community Reserves cannot be declared in existing Protected Areas. The Act also mandates a uniform management structure, which is inappropriate to the very large diversity of management arrangements that communities have developed in different ICCAs across India.  

2. Indian Forest Act, 1927:     

This Act provides for creation of Village Forests (VFs). It allows for the conversion of Reserved Forests (mandated to be established by the government and controlled and management entirely by the forest departments of the respective states) into Village Forests if the local communities ask for the same and fulfill certain requirements as per the Act. The concerned communities are then vested the powers of the forest department for the management of VFs.

Strengths:
Many communities conserving forest ecosystems could apply for their ICCAs to be declared VFs. The local people would then be empowered to discharge the responsibilities of the forest department. This could be one of the best legal support for the forest ICCAs as this leaves the institutional arrangements, rules and regulations largely to the local communities as long as the objective of effective management and protection is fulfilled.

Weaknesses:

The greatest weakness of the provision has been that in its true spirit it has not been implemented anywhere in India in last 80 years. The two states (Uttarakhand and Karnataka) where some areas have been declared under this category, the powers to the communities have been diluted and government retains a strong say in the constitution of the institutions as also the actual management of the VFs. There seems to be a reluctance in the government sector to handover real power of management to the local communities. Moreover, as per the Act the government retains the power to grant or withdraw the status of VFs, with no clear provision on when and how such decisions should be taken. 

3. Scheduled Tribes and Other Forest-Dwellers (Recognition of Forest Rights) Act  2006

This landmark Act is an outcome of long-standing demands from indigenous/tribal and other forest-dwelling communities for recognition of their rights on forest lands and resources under their occupation or on which they depend for subsistence. The Act mandates establishment of such rights for tribal and forest dependent communities. The Act also stresses co-existence in PAs. 

This Act also empowers the local communities to declare any forest that they have been conserving and protecting as Community Forests.

Strengths

The Act allows for a greater role and empowerment of Gram Sabha (local governing bodies) in determining claims over lands that have been for long under community occupation but have not been legally recognized to be so, thus ensuring tenurial security. Additionally, the Act also empowers the village communities to manage forests that they have traditionally conserved, gives the right to checking processes destructive of forest-dwellers’ habitats, and the right to protect traditional knowledge. It also allows for greater livelihood security for traditional forest-dwellers who have been unjustly denied tenure, and mandates that any displacement and relocation can only happen by consent. It provides a greater possibility of community involvement in government managed PAs, and of legal backing of forested ICCAs. If applied meaningfully and transparently, this Act could lead towards many forms of co-management and to greater livelihood security than is possible in current management regimes of forests, including in the National Parks and Sanctuaries in India. 

 Weaknesses

This Act has an unclear relationship with existing forest/wildlife laws.  Additionally, although the right to protect forests has been given but institutional arrangements for enforcing this is unclear. The role of the forest department and relationship of the village committee formed under his Act with the department are also unclear. 
4. In addition to the National Acts mentioned above there are some Acts enacted by specific states, e.g. the Village Council Act of Nagaland mandates Village Councils (the local governance body) in the state of Nagaland to manage wildlife within their jurisdiction. Unlike in rest of India, land in Nagaland is under all under community or private ownership.
Strengths
Under this act, dozens of ICCAs are being established and protected. It provides them with a strong legal tool for fighting against commercial and industrial pressures.

Weaknesses

Local people and Village Councils in many areas poorly understand the Act. 
5. Biological Diversity Act, 2002

The BDA was enacted in pursuance of the commitments to the Convention on Biological Diversity and is therefore aimed at fulfilling the objectives of conservation and sustainable use of biological resources and associated knowledge and the equitable sharing of any benefits that may accrue from the commercial exploitation of the above. At the local levels, the Act mandates the formation of Biodiversity Management Committees (BMCs), the lowermost structure of a three tier hierarchical institutional structure established under the Act. 

Strengths

This Act includes all elements of biological diversity, domestic and wild and is aimed at regulating access to biological resources. In a limited way the strength is that it is mandatory for the decision making bodies like National Biodiversity Authority and the State Biodiversity Boards to consult the local BMCs while taking decisions related to the use of biological resources and knowledge associated with such resources. This ironically can also be viewed as a weakness as it does not translate itself to being prior informed consent. 

Weaknesses

The BDA does not recognize communities as owners of biological resource/genetic material or traditional knowledge. Therefore communities have limited space in the fulfilment of all the above objectives of the Act. Communities have limited or no power over granting of permission for access to resources or knowledge, they have been given no legal control over the knowledge that they document or to decide its use. Legal mechanisms within the Act for the community to assert their ownership over resources and knowledge are limited. Even in the area of Biodiversity Heritage Sites, which are sites of ecological significance to be declared by the State Governments, it is unlikely that communities (unless they are already politically empowered and have a leveraging space) will have the space to completely exercise their natural rights over resources and knowledge, as the hierarchical structure set up by the Act, is bound to play in the management and monitoring of these Sites.  
6. Environmental Protection Act, 1990

This Act allows the declaration of large stretches of ecosystems as Ecologically Sensitive Areas (ESA). Declaration of ESAs means that certain identified commercial, industrial and development activities would not be allowed in the area. There are already a few ESA in the country, but none of the ICCAs are covered under this category as yet.

Strengths:
The Act is a strong legal tool to fight against commercial and industrial pressures. 

Weaknesses:

Communities know little about this Act and how it can be used. Its relevance for ICCAs has not been really tested and understood on ground yet.
Policies

7. National Wildlife Action Plan, 2002-2016:

This plan deals with policy imperatives and strategic actions to conserve wildlife in and outside PAs, to manage them, to prevent illegal trade on endangered species, to ensure people’s participation in the conservation of wildlife, to promote ecotourism in PAs among others.

Strengths
The plan envisages the involvement of local communities residing in PAs in the management of natural resources. Their participation is recognized as an effective tool for an effective PA management. Moreover, according to this plan, local communities must participate in and benefit from ecotourism developments in wildlife areas.  Additionally, community initiatives in conservation are also to be supported. 

Weaknesses

The NWAP does not go the full distance in establishing tenurial security and a share in decision-making of PAs for local communities. The most serious problem, however, is that even its progressive provisions have yet to make a difference, as implementation is seriously lagging. The legal environment needed to implement a policy is also not in place as the Wildlife Protection Act does not envisage participation of people in establishment and creation of PAs (as mentioned above).

8. National Forest Policy, 1988:

This policy deals with conservation and management of forests, afforestation and with the rules governing people’s access to government owned forests and their products. This policy for the first time after Indian Independence placed greater importance on using local forest resources to meet local people’s needs rather than the industrial needs. It was under this policy that a Government Resolution on Joint Forest Management (JFM) was passed in India in 1990. Since then millions of ha of forests outside PAs have been brought under JFM, aimed at regenerating degraded forests with the participation local communities and sharing the benefits accruing from timber harvests from these areas with the local communities.  JFM has been a miserable failure in some states while quite successful in others depending on the state policies and the methods of implementation.

Strengths:
The policy insists on the involvement of tribal people in the management of forests.  Moreover, their access to the forests and resources on which their livelihoods depend have been recognized.

Weaknesses:

The Policy has not been translated into law as yet hence many of its progressive provisions remain unimplemented. JFM sites do not have any legal status. In many areas JFM is successful while in many others people have not received the promised and due benefits hence leading to serious dissatisfaction. The failure of JFM is directly linked to local people having no actual power in decision-making, implementation and benefit sharing arrangements.

	Prepared by Neema Pathak, Ashish Kothari and Erica Taraporevala

References:
http://www.icrindia.org/RG_Reader_2005/People_in_Conservation_Community_Conserved_Areas_in_India.htm
www.fao.org/docrep/x3030e/x3030e05.htm
www.hinduonnet.com/fline/ fl2211/stories/20050603001508800.htm

http://www.envfor.nic.in/legis/legis.html#R


PAGE  
1

