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Revising Protected Areas Legislation in Mongolia

Some food for thought…

Tilman Jaeger, GTZ Mongolia, 07/2006
In 06/2006 the author of this compilation posted a request for international expertise on recent revisions of protected areas legislation. For this purpose the on-line forums of the IUCN World Commission on Protected Areas (WCPA) and the IUCN Theme on Governance, Equity and Rights’ (previously Co-Management Working Group) were used. The text of the request message is provided below:

Dear colleagues,

I am writing to kindly request your expertise and advise as regards recent experience and lessons learned in reviewing protected areas legislation.

Mongolia's protected areas legislation dating from the mid-1990s, including a separate law on buffer zones, is acknowledged as an important milestone in this country. Over the last years, however, the need to review the laws and to update them in light of both the quickly changing reality of conservation in Mongolia and international standards has become evident.

Along with the Ministry for Environment and Nature Conservation and other partners German Technical Cooperation (GTZ) is currently involved in a review of Mongolia's protected area legislation. This process is expected to result in a draft law to be discussed in the Mongolian Parliament later this year.

In this context I would be most grateful to receive your feedback on recent reviews of PA legislation elsewhere. This may include but is not limited to suggestions on how to deal with translating current international orientation (WPC, CBD-COP7, CBD Programme of Work) into a legal basis. Where has this been attempted or achieved, what are the lessons learned, what are the traps, critical issues, what should have been done differently / should have been considered in hindsight? I am of course fully aware that there is no blueprint available and that the situation in Mongolia differs substantially from other countries even within the same region. Likewise, I am aware that laws based upon the international discussion can be rather detached from the reality on the ground in many countries. Yet, I am confident that it is always worth a try to look beyond the borders and to communicate with others. Therefore, I am confident to improve my contribution in Mongolia through this exchange.

In particular, suggestions surrounding the following themes would be greatly appreciated:

1. Provisions for the establishment of national PA networks/systems (criteria, gap analysis, priorities). The current policy is to increase the PA estate to 30 % of the country's territory from currently roughly 15 %. Whether this is a good idea or not is a different matter. At any rate, the not always plausible selection of PAs in the past suggest the need for a coherent system based upon clear criteria and priority-setting in the future.

2.PA categories: I understand the current discussion seems to lead toward a possible integration of management objectives and governance set-up as the main criteria. Are there examples where this idea has found its way into the law?

3. A remarkable percentage of Mongolia's territory has been set aside for conservation in a very short period of time. While encouraging in principle, the rather "quick and dirty" selection and delineation cause all kinds of conflicts. On the positive side, the existing protected areas appear to be the only instrument to somehow deal with a sometimes anarchic mining sector. At the same time, local residents of entire districts have been deprived of the basis of their livelihood. It seems reasonable to grant more rights to local resource users, thereby increasing the likelihood of sustainable use despite certain risks. Realistically, the resources will be used anyway, as in most Mongolian protected areas law enforcement is non-existent. There is evidence that the current illegal use is more destructive, as social control and incentives to defend resources against external users (illegal logging, wildlife trade) break down. The current dilemma is that "opening up" protected areas in order to give more rights to local users (e.g. through zoning and/or use contracts) may be abused by commercial interests such as mining while failing to deliver the intended benefits. As one colleague with the Ministry put it, some companies may try to move in "within a day" upon "softening" the law. I could imagine that other countries may face a similar situation.

4. Spiritual values and sacred sites

After being banned for seven decades the Buddhist traditions are strongly coming back to Mongolia. For example, sacred mountains do play a considerable role inside and outside of many protected areas. There may be an opportunity to provide a better legal foundation for the potential overlap with conservation interests.

Thank you for your consideration, I look forward to hearing from you.

Sincerely,

Tilman Jaeger

Tilman Jaeger

Conservation and Sustainable Management of Natural Resources

Khangai Mountains

GTZ Mongolia

Below is the non-processed feedback from the two commissions in order of receipt… not quite reader-friendly, but a valuable contribution to the discussion as it brings together a wealth of views, ideas, links and suggestions which would otherwise not be available. 
Vladimir Krever, WWF Russia

As for Russia, complete review of PAs legislation (in English) you can download from http://www.wwf.ru/pic/docdb/publ/ootangl.pdf
Arrie Schreiber, Kruger NP, SANParks, R.S.A.
Please try www.deat.gov.za
Christian Barthod, Ministry for Ecology and Sustainable Development, France

Provided me with a copy of a the new French law on National Parks, including among other aspects a new approach on buffer zones (French language). An electronic copy is available upon request from tilman.jaeger@gmx.net
Juergen Nauber , IUCN Mesoamerica / CIM

Recommends IUCN Mesoamerica as a source of information on legislation in Mexico and Central America, much of which can be downloaded at www.iucn.org/places/orma/
Doug Yurick, Parks Canada
You may want to take a look at the very recently enacted amendments to the Parks Act of the province of Ontario in Canada for an example of recent legislation.  It is available at:

http://www.e-laws.gov.on.ca/DBLaws/Source/Statutes/English/2006/S06012_e.htm
Tajuddin Abdullah, University of Malaysia Sarawak

Provided me with copies of protected areas rules and regulations for non-consumptive use in the Malaysian state of Sarawak and a summary paper on protected areas in. Electronic copies are available upon request from tilman.jaeger@gmx.net
Jim Johnston, Parks Canada

In the case of Canada, a new National Parks Act was formulated in the late 1990's and came into force in 2000. A copy of the Act can be accessed at http://laws.justice.gc.ca/en/N-14.01/index.html
A few of the notable provisions of the Act are:

The fact that expropriation cannot be used to establish or enlarge a national park;

(6) Notwithstanding the Expropriation Act, Her Majesty in right of Canada may not acquire any interest in land by expropriation for the purpose of enlarging a park or establishing a new park

Legislated requirements for state of the park reporting:

(2) At least every two years, the Minister shall cause to be tabled in each House of Parliament a report on the state of the parks and on progress made towards the establishment of new parks.

A legislated requirement for management planning and public consultation

11. (1) The Minister shall, within five years after a park is established, prepare a management plan for the park containing a long-term ecological vision for the park, a set of ecological integrity objectives and indicators and provisions for resource protection and restoration, zoning, visitor use, public awareness and performance evaluation, which shall be tabled in each House of Parliament.

The ability to make regulations for the use of park lands, and the use or removal of flora and other natural objects, by aboriginal people for traditional spiritual and ceremonial purposes;  Ordinarily, the resources of the parks would not be available for these types of uses and activities.

The Parks Canada Agency Act (http://laws.justice.gc.ca/en/P-0.4/index.html) may also be a useful reference. It created Parks Canada as a separate operating agency as a new governance structure. The act includes strong accountability measures such as:

- a legislated requirement for a Minister's round table at least every two years,

- a requirement that the Minister respond within 180 days to any written recommendations submitted during a round table,

- a legislated requirement to provide a report every two years to Parliament on the state of national parks. and other relevant matters the requirement to prepare and table in Parliament both a corporate plan and an annual report, and

- The requirement that the independent Auditor General for Canada audit the reporting and financial statements of the Agency. Additional details on Parks Canada, its programs and operations can be found at www.pc.gc.ca
I recognize that the Canadian experience will not be fully transferable tothe Mongolian situation but I trust that this information and the web references will be of use.

Louise Goulet, Garry Oak Ecosystems Recovery Team, Canada
One possible source of useful information for you is the protected area planning work that was done in British Columbia, B.C., Canada, starting about 15 years ago, as protected area planning and establishment got in full swing and ended in more than doubling the then current protected area system from rougly 6% to more than 13% of the land base. ( Now roughly 13-14 million hectares in protected area system and still increasing).

Several documents were produced which would be very useful to you, as the creation of protected areas became part and parcel of the land use planning and allocation process - I was Planning Manager/Acting Director for BC Parks over more than 15 years and was directly involved in this work (as were many others).

I am going from memory here and can find exact references or key contact people if you are interested but documents which should be of interest to you are as follows:

BC Parks 1990. Parks Plan 90 : Landscapes for BC Parks (Identifying goals and objectives to select large representative areas)

BC Parks 1990. Parks Plan 90 : Special features for BC Parks (selecting outstanding, rare, features for vegetation, wildlife, geology)

BC Parks 1991?. Parks Plan 90: Recreation Features for BC Parks

Between 1993 - 1997 from the B.C. Land Use Coordination Office:

A Protected Areas Strategy for B.C. (Identifies goals and objectives, principles supporting the process to select new areas, classification system used to select representative and special feature areas, etc.)

A Gap Analysis Workbook for selecting and evaluating proposed protected areas on the basis of natural attributes and key recreational features

Socio-economic analysis procedures and principles for helping to evaluate and select protected areas.

B.C. also has a Marine Protected Areas Strategy if you are interested.BC Ministry of Environment and/or (then) Ministry of Sustainable Resources Management, around 1996 or 1997?

A classification system for B.C. Protected Areas - from ecological reserves protected as untouched benchmark areas; to provincial parks where no mining, logging and hydro projects take place; to protected areas where some mineral exploration (not extraction) can take place and where First Nations may not only exercise traditional activities but may undertake some commercial activities (such as guiding, eco-tourism, etc.) to make a living. B.C. also has some forest recreation sites and some wildlife management areas. The equivalent IUCN designation categoy, conservation and management objectives, as well as permissible uses are also spelled out for each of the B.C. protected area categories.

Another tool which you may find useful and was also developed by my group and partners while I was at BC Parks is the preparation of protected area maps to new, more visual/enforcable mapping standards, which were accepted by the Surveyor General as suitable tools to legally designate new protected areas. Rather than using Metes and Bounds descriptions which nobody can read and which are very difficult to locate and enforce on the ground. Using the new maps allowed us to considerably speed up the designation process. These digital, GIS-based maps also became tools to quickly inform all agencies, resource extraction companies and even the public about the exact location of the new protected areas.

And obviously Parks Canada has some publications as well as how to select new areas as national parks. I can give you a contact name if you wish to get documentation from them. Although I am sure Nik Lopoukhine will be more than pleased to pass this information on to you.

Paul Paquet, Canada
How you proceed largely depends on the objectives of the legislation and the conservation philosophy embraced.  Louise Goulet suggested that you examine the British Columbia model.  I agree that would be instructive.  From a social and political perspective the effort in British Columbia to "protect" a portion of the Province has been successful.  However, from an ecological perspective, the BC approach to "protection" failed badly.  Essentially, there was no intersection between what science said needed to be done to protect biodiversity and ecosystem processes, and what the social and political atmosphere allowed. The protected areas system largely reflects compromise by consensus.  I don't mean that as a criticism but to illustrate the point that clear objectives and priorities are important in determining outcomes.  If ecological objectives are the priority then social and economic concerns will need to be secondary.  Alternatively, you can define limits where humanity usurps the rest of nature and politics are allowed to trump science.  The latter is the most common approach to protected areas legislation worldwide.

Stephan Fuller, Fuller and Associates, Canada
Let me add one more variable to the note that Paul Paquet has mentioned - the history of the BC Parks system and the transitions in criteria for designation that have evolved through time. Although it leads us away from your initial request for information I believe it is essential to understand the full environmental history of any protected areas system. Paul's critique is largely accurate in today's terms - the early parks were not part of a science-based system but that does not make them any less valuable if you consider (for example) "wilderness as a resource" in its own right with cultural and spiritual significance. Plus there are National Parks in British Columbia with their own criteria (despite ongoing efforts at harmonization) and indeed there are other statutes that allow for designation of PAs. In fact there are even Regional Parks in SW BC that are de facto wilderness areas larger than many PAs in developing countries.

It would be instructive to look at the Canadian NP system particularly "north of 60" as well as the territorial PA legislation in Yukon, NWT and Nunavut - as well as ancillary legislation such as the Yukon Environment Act (which allows for thedesignation of "wilderness management areas" and the BC Forest Act "wilderness areas" provisions (if it still exists).

And of course any government's behaviour towards biodiversity conservation outside of PA systems tells the true tale of how concerned they really are.

As a participant in the campaigns in BC in the 70s and 80s to complete both the provincial and national systems I knew full well we needed to an ecologically sound PA system but we cheered every time another hectare of Coast Range glacier ended up in the system (the overall 10-12% target for protection in BC was only ever the beginning).

The system is still not complete of course.

There is a book called "In Search of Sustainability" UBC Press (which I do not have the full reference for with me at the moment) that discusses a lot of this history.

Jim Barborak, CI Costa Rica
Aside from what you can get the through Law Commission of IUCN and from this request to the WCPA membership, you might want to contact two colleagues who are copied on this: Bern Johnson heads E-Law, a global network of environmental lawyers, who use the net in particular to exchange exactly this type of legislation. Also Tom Ankersen of the University of Florida, who has worked with students and Latin American colleagues for many years on development of best practices in PA and other legislation in Latin America.

Tasneem Balasinorwala, Pune Tree Watch, India

TILCEPA is undertaking a survey on National implementation of CCA's across the globe. This survey also includes some elements of PA legislations but again in terms of community participation. They may be of use to you. So far we have reviews from 10 countries (India, Indonesia, Mauritania, Nigeria, South Africa, Tanzania, Australia, Costa Rica, China and Brazil). If you think they would be of use then let me know and I could send them to you.

Also TILCEPA has put together a letter addressed to government authorities with a checklist has been prepared seeking an update on the overall actions (not just policy/legal actions) that governments have taken or are planning vis-a-vis the CBD's  PA Programme of Work elements (specific to the various community related issues in the Programme, such as Element 2). This letter may be of use in terms of referencing the CBD's PA POW. This I am attaching with this mail. (available upon request from tilman.jaeger@gmx.net)

Maj De Poorter, IUCN SSC Invasive Species Specialist Group, New Zealand

One of the aspects that would be good to consider is the issue of invasive alien species. Some issues may be;

a) does anyone know how much of a problem they are / is there awareness about the fact that they are likely to be an issue (impacting biodiversity, cultural values, livelihoods) either already now or at some stage in future.

( the future bit This matters because prevention is a lot easier than addressing).

b) Are there impediments to management of invasive alien species that should be removed? In some countries wildlife laws protect all living  animals or plants for instance (with exceptions for agricultural pests but not for biodiversity impacts).  This maikes eradication and/or control very hard or impossible.  In other countries, the problem is specific to protected Aras - NOTHING can be killed in a protected area - and this means that invasive alien species can not be managed and end up killing lots (of natives)....

If there are such legal situations, then a review of the PA system would be a good time to address them.

c) Attitudes.  Sometimes people feel that protected Areas are places where 'nature should be left alone" etc.... the problem is that in many cases, this means that invasive alien species will get in and strat to create ecological havoc - the globalisation of trade, travel, movement of goods etc now means that invasives will arrive in even the most isolated ecosystems sooner or later, and there needs to be the option of actively managing them...

Krishnan P.S. Ramakrishnan, India
This issue of invasives in the developing tropics is a serious problem, but with relatively simpler solutions, which even the traditional scientific community is still reluctant to consider, and promote in a serious way. When I argue during discussions/meetings, that there exist a rich knowledge system beyond what is given in text-books, people view it with interest, but are reluctant to follow - I mean the traditional ecological knowledge (TEK), available with local communities into which we scientists have to put meanings, and use it appropriately. I have always argued during the last more than 30 years that this linkage between two knowledge systems connect biological diversity with cultural diversity, and therefore can be seen as an effective tool to 'manage' biological invasion with community participation! Do we have any other alternative.

you may wish to peruse the given attachment (available upon request from tilman.jaeger@gmx.net), which is just a small paragraph on what Ii am saying supported with some of our selected publications, which talks about  creating 'hybrid technologies' by appropriately linking 'knowledge systems'! 

Any thoughts will be welcome?

Alexei Andreev, BIOTICA Ecological Society, Moldova

I would remind that Mongolia is a piece of post-soviet space plus predominantly grazing land. What it means you may see from LEAD e-conference that took place in the last summer.  Results are available in English and display disordered land use.   What it means?

1. The lovely puppet of best practices - local traditions - will work against you mainly because natural regulation of human population (infant mortality, starvation, infectious disease etc) are limited by human development while family planning contraries to Buddhism and Lamaism. Rapid increase of birth rate you may see in some post-soviet Asian countries in spite of real poverty.

2. Such situation aggravates insufficient defense of protected areas. System of penalties for violations against biodiversity acts as a stimulus for corruption and low effective with respect to crime prevention. However, fiscal system is the strongest in such societies and linking of PA regime violations with this system could be effective. 

3. You may try to use a system of criteria like in the Concept of National Ecological Network of Moldova (www.biotica-moldova.org) The main idea is ranking of biodiversity using (1) the highest estimations as reference points, (2) uneven scaling for ranking  and (3) approach of Retail Price Index for generalization that is used quite often last time in European assessments: each measure may be imagined in dimensionless scale (from 100 points as percents to 3-5 or 10 points in other scales).     

4. Mongolia was a paradise for entomological taxonomists and paleontologists while just these dimensions are neglected during choice of PAs very often and paleontological memorials are protected symbolically as usual.

5. Valery Neronov  (see copy) - WCPA member could advise you keeping wide experience related to Mongolia.

Graeme Kelleher, Marine Protected Areas, Australia
Just to comment that in my opinion it is better to have  a PA that is imperfect in scientific terms than to have no PA at all. Decision-makers are often [perhaps usually] faced with this choice.

Forgive me for attaching a paper that describes lessons learned mainly re MPAs- many are relevant to terrestrial PAs. Available upon request from tilman.jaeger@gmx.net
Goetz Schuerholz, TAESCO Canada
One of the better efforts in designing a scientifically sound system of PAs and connecting corridors appears to be the Caucasus initiative. This is based on an inter-disciplinary eco-regional planning approach spearheaded by WWF Georgia (financially supported by the critical ecosystem partnership fund and the German Government). This  truly holistic approach to spatial land use planning brought together a large group of stakeholders from the seven countries forming part of the Caucasus Ecoregion. The final result of the large scale planning exercise is a series of thematic maps (including four different economic development scenarios for the region), culminating in the production of a biodiversity conservation map that displays existing and to-be created PAs/ecological corridors in order of priority protection needs. This map and corresponding narrative now serves the donor community as a guide for priority financing of biodiversity conservation projects in the Caucasus Ecoregion. If you are interested in the design process of this approach and the results of this initiative that also has led to a review of and changes to the existing policy and legal framework related to PA systems in some of the member countries, you can either get in touch with WWF Georgia or WWF Germany directly.

Arthur Mugisha, FFI Kenya
You can also contact Richard Lamprey at lamprey@infocom.co.ug who was a technical adviser in a major process to rationalize the protected areas in Uganda, that culminated in legislative instruments for the protected areas

Rosa Lamelas, GTZ, Dominican Republic

Since 2002 the Dominican Republic is living a very conflictive process reviewing the protected areas legislation.

In the year 2004 after two years of discussions, the dominican congress approved a law describing a new delimitation and management categories for many of the protected areas in the country (Law 202-04) even though the law was refuted by the whole academic and environmental community, and that it almost destroyed our national system of protected areas.  The  approved law is fully of mistakes and in practical terms can not be implemented (thanks God!).

In the interim, the Mining sector representatives have tried to obtain permission for mining explorations inside protected areas (without success, but still waiting the opportunity!).  The tourism representatives have tried (with relative success) to exclude "coastal areas" from inside of national parks in order to develops tourism infraestructures.  The new law 202-04 "changed the category of management" of some protected coastal areas from "national parks" (category II) to "landscape" (category V,  but in our legislation 202-04 is reflected as category VI...this is one of the many mistakes the law has..). The big problem is that the national parks afected were the most emblematic and important ones.

Because "re-alocated"coastal areas are still part of the protected areas system, the tourism sector has not beeing able to formally build any infraestructure or development yet.

Something very important: The Law 202-04 was approved in the middle of President Elections, so, the Congress decision was influenced by this issue (some people thought that maybe they needed money for the campaign??..).

What we (the Ministry of Natural Resources, NGO's, international agencies and the private sector) finally decided to do, is formulate a series of policies for the management of the national system of protected areas throug a very participatory process.

At this time we are finishing the policies and will beging the formulation of the new addecuate law for the protected areas sector.

In  May 2006 we had the Congress elections, so there is a new Congress, and a new political framework (more positive to protected areas).

The problem is at this time that because of all the conflicts between the tourism and environmental sectors, the first was not actively involved in the process...

This is like "the never-ending story"

While formulating the policy, we identified two major goals:

1. the need of make efforts in designing a scientifically sound system of PAs and connecting corridors, (an option is the inter-disciplinary eco-regional planning approach spearheaded by WWF - TNC (as in Caucasus initiative), and 2. the need of finding a solution to the land tenure problem, because in DR the government declare the PA as of "public utility land" and is obliged to pay the original value of it to the lawful owner (if there is any ), but the true is that most of the PA's land have not been paid.

If you (or any one else) are interested in more information about this process, please visit the web site www.foroap.net.do
Claude Mondor, Parks Canada
As you perhaps know, the establishment and administration of the national parks of Canada are governed by the Canada's National Parks Act (2000) and "Parks Canada's Guiding Principles and Operational Policies (1994)".  Both of these documents may be of some interest to you in revising Mongolia's protected area legislation.

The Act is noteworthy for a number of reasons: 1)  I believe it is the first protected area legislation to enshrine the principle that "...the maintenance or restoration of ecological integrity through the protection of natural resources and natural processes shall be the first priority of the Minister when considering all aspects of the management of parks";  2) calls for the preparation of management plans and their review and amendment every five years i.e., adaptive management;  3) provides for public consultation in development of park policy and regulations, park establishment, preparation of management plans, land use planning, etc.; 4) provides for the continuation of traditional renewable resource harvesting activities by aboriginal people; and 5) provides for strong enforcement of regulations and imposes stringent penalties for offences such a wildlife poaching, damaging cultural resources or endangering human health.

The Guiding Principles, although somewhat dated, may be of interest to you as well. Of special note are the principles that guide the creation of new parks in areas subject to aboriginal treaty rights or land claims or where aboriginal people have traditionally depended on the land (no covered by treaty or subject to a comprehensive land claim).  Essentially, the Principles state that an aboriginal "park impact and benefits agreement" (as it now called) will be negotiated between the Government of Canada and the affected aboriginal group(s) formalizing their ongoing relationship with Parks Canada. The agreement sets out the financial, cooperative management, and land use arrangements to address potential detrimental impacts that the park's creation may have on the aboriginal group(s), or that could reasonably confer a benefit to them. I believe that this instrument, along with Parks Canada successful efforts to forge trusting relationships with aboriginal groups, has been instrumental in the creation of large wilderness national parks throughout Canada's north in recent years (e.g, Torngats, Ukkusiksalik, Sirmilik, Tuktut Nogait). You may wish to consider a similar approach for Mongolian parks in order to ensure that local residents are not deprived of the basis of their livelihood and the benefits of park creation while, at the same time, providing for some degree of control over which activities are permitted.

Please let me know if you are interested in these two documents. I will gladly track copies down for your reference, along with some of the recently signed park impact and benefit agreements so you can gain a greater appreciation of their nature and scope.

Grazia Borrini-Feyerabend, TGER, Switzerland

I happen to be in mission in Madagascar while I read your message, and cannot refrain from responding as this country seems in a most relevant situation for your query.  

President Ravanolamana of Madagascar made history at the last World Parks Congress (Durban, 2003) by declaring that, in view of the immense value of Madagascar's biodiversity, the country was going to embark upon a tripling of the surface of its protected areas in the next five years.  The news energized the conservation sector and a group called Vision Durban-- which incorporates the relevant national institutions, technical support providers, NGOs, donors and the like

-- was formed to lead the process.  The Vision Durban group asked some members of IUCN Commissions for technical support, and Nigel Dudley and I, and later Nancy Vallejo, carried out a few missions starting in 2005.  

A first lesson learned you may wish to consider for Mongolia is that the planned enlargement of the PA estate provided an excellent occasion to support the country to develop a "system" of protected areas and, for that, to adopt the full set of IUCN management categories and the full set of governance types.  The latter include Protected Areas under government authority and responsibility (at various levels); Protected Areas under shared governance (also called Co-managed PAs); Private Protected Areas; and Community Conserved Areas (Aires du Patrimoine Communautaire in French). The matrix in the annex (available upon request from tilman.jaeger@gmx.net) has been helpful in this, as it broadened the spectrum of category/governance type combinations that stakeholders perceived as available to fit their context and needs.  The Malagasy government has not yet developed legislation fully capable of embracing "the system", but a decree approved in 2005 has gone a long way towards meeting the task.  

What has been agreed within the Vision Durban group, although not yet fully solved in Malagasy legislation, is the fact that Community Conserved Areas and protected areas under shared governance have been identified as essential modes of governance to fulfil the vision of President Ravanolamana.  This has opened the way to recognising history-based and culture-based community contributions such as sacred forests and lakes; customary institutions for natural resource management; and local knowledge, skills, rules, interdictions and patters of communal organising of great value for conservation.  All those are by no means a cultural feature unique to Madagascar, and it is obvious that Mongolia, with its rich tradition of nomadic indigenous peoples, will also have much to recognise and "legalise".  

Another lesson learned in Madagascar, however, is that some of the ways devised by modern nation states to legalise community control over natural resources are not conducive to protection and can even be detrimental to the conservation models the same communities have beautifully maintained for centuries...  Madagascar has an interesting piece of legislation called GELOSE, designed to secure the community control of bodies of resources, such as a forest or a lake, which the same communities have been using in a sustainable way.  According to the GELOSE law, an agreement can be signed between a community and the Ministry of Water and Forests amounting to a "transfer" of management power to the community for an initial 3 year period.  After that, the agreement can be renewed if the resources appear to be well managed.  Besides the limited duration, the problem with this type of transfer is that the community is required by law to set up an organisation called "communauté de base" ou COBA, which is designed on a Western model (President, Vice-President, Treasurer, Secretary and the like).  These COBAs do not appear to have the same authority, and sometimes not even the same integrity, of the traditional authorities in charge of Community Conserved Areas. As a result, some sacred forests that were "secured" to the community through the application of the GELOSE law have lost their sacred character and customary protection…  In these cases, “legalising” Community Conserved Areas has ended up damaging or even destroying them…

What seems to make the difference is the capacity to support and not to undermine the traditional institutions that have been responsible for the conservation of natural resources.  Many of us, development and conservation professionals educated in western environments, are biased against these institutions and eager to replace them with supposedly more "democratic" models.   Unfortunately, what may appear to us as “more democratic” –such as electing the members of a executive bureau or asking the members of an association to pay an entry fee – is usually a way to greatly enhance the power of a few local people, the ones capable of taking advantage of monetary flows, western-style institutions and “projects”.  Our democratic institutions implanted quickly in environments not ready for them too often simply breed conflicts and corruption.  I am not sure about what this means for Mongolia, but I would recommend strengthening rather than diminishing the traditional institutions that play a sound role in natural resource management.  Some of these institutions may need support to become more equitable, but the tendency of development and conservation initiatives to simply “replace” them with quickly-developed associations and committees can be pernicious indeed.  [Incidentally, I doubt there is a rightful mandate for such in depth social engineering by projects]. 

A couple of quick points also regarding the shared governance type for protected areas:

§
models for governance sharing of the protected areas currently

managed by the state should be developed through an in depth analysis of the local contexts, and not through imported patterns; 

§
any model finally adopted for a system of PAs should as much as

possible remain adaptable to fit the needs the local context (e.g., the composition of the management board could be suggested by a national law but should be open to local adjustements);

§
in-country capacities to understand and promote all that shared

governance entails usually need to be developed and require efforts at both sites’ and system’s levels. 

At the end of 2005 the first 1.000.000 hectares of new protected areas were “declared” in Madagascar.  The declaration was the crowning of an important effort, although achieving their actual protection on the ground will take more in the years to come. 

Madagascar is aware of this, and its President has now extended to

2012 the deadline to accomplishing the Durban goal (which amounts to nearly 3.000.000 more hectares…).  
Nigel Dudley, Equilibrium, UK
Sorry to be coming into this discussion rather late - I've been travelling, but have followed the discussions with great interest. There are three things that we've been directly involved in ourselves that might feed into this debate a little.

1. Gap analysis. Jeff Parrish and I recently finished a guide to national gap analysis for the CBD, which is published as one of their technical series (number 24) and can be downloaded from their website - this relates very directly to the CBD Programme of Work commitments. We tried - I'm not sure how successfully - to look at how issues of management objectives and governance link up and what options exist for including other types of management system within broader conservation approaches. Perhaps more importantly, we're a few days off launching a website that backs up this report and will contain access to many more tools and also to case studies from countries that have applied gap analysis, which I hope will have a lot of useful information for other countries wrestling with these issues. I'll forward the URL to all WCPA members when it is available. 

You can download the guide from:

http://www.biodiv.org/programmes/outreach/awareness/ts.asp
2. Categories. There is a WCPA task force looking at categories at the moment, which will hopefully provide some more guidance in time. The process of working through what the categories mean, and looking at specificity to individual countries, is a key part of this work: Grazia referred to this in the Madagascar context and I agree that there is much to be learnt from that. If it would help, IUCN can supply technical support here, and has run several missions to work with governments in developing categories for protected areas (e.g., in Turkey, Madagascar, Senegal etc) although I think at present only if the budget comes from outside. There is also a draft tool available that Grazia and I worked on initially in Madagascar to help decide on optimal; IUCN categories and governance types for individual protected areas if this would be of help. Please let me know if there is anything that the task force can contribute in a more concrete form to your work.

3. Sacred sites and protection. There is a WCPA task force specifically looking at this issue and drawing up guidelines. Through WWF, Liza Zogib, Stephanie Mansourian and I recently published a book - Beyond Belief - that collected together information on over 100 protected areas that contain sacred sites, which included 15 more detailed case studies about how protected area managers and others have been integrating faith values into broader protected area strategies (we included some examples from Mongolia). The text was prepared working closely with WCPA members and Nik Lopoukhine was kind enough to write a preface.. You can download the report from WWF's website:

http://www.panda.org/about_wwf/what_we_do/forests/publications/index.cfm?uNewsID=58880
Ashish Kothari, Kalpavriksh, India

I found your mail interesting. Could you tell me if this exercise incorporated different governance types of PAs (which woudl include, other than govt managed and collaboratively managed, also community conserved and private protected areas?). Increasingly we are trying to encourage countries to include such areas into their PA systems, and it is interesting how countries are beginning to realise what crucial complementary roles such areas can play to the official govt managed PAs.

Just in case you are not aware of it already, I would refer you to the IUCN Guidelines on Indigenous and Local Communities, Equity, and Protected Areas (see http://www.iucn.org/themes/ceesp/Wkg_grp/TILCEPA/TILCEPA.htm).

Paul Eagles, University of Waterloo, Canada

This letter is in response to your request for comments on protected area legislation. I will respond according to the new Act governing Parks and Protected Areas in the Province of Ontario in Canada. The Parliament of Ontario has recently passed a new and vastly updated Act governing the management of Provincial Parks and Conservation Reserves in the Province of Ontario. This legislation is important because to covers the planning and management of a very large area of parkland. A summary of the status of the parkland estate is listed below:

There are 333 provincial parks and 303 conservation reserves for a total of 636 protected areas covering 9,485,818 hectares or 8.9% of Ontario. There were approximately 10.5 million visitor days of recreation occurring in these parks last year. It is important to put this park system in Ontario into context. This Ontario protected area system is larger in area than all the 50 US State Park systems combined.

The new Ontario Provincial Parks Act in Ontario can be read at: http://www.e-laws.gov.on.ca/DBLaws/Source/Statutes/English/2006/S06012_e.htm. I have attached a copy for your use. The Word copy of the Act that is attached has had minor editing for style and presentation. Also attached is my detailed memo from November 2005 commenting on the first draft of the proposed Bill. Since most of my criticisms did not result in change to the Bill, they are still valid for the new Act. (attachments available from tilman.jaeger@gmx.net upon request)

John Waugh, IUCN US

Barbara Lausche is a Commission on Environmental Law member who is a specialist in PA legislation, and can answer several of your questions. However, there is no off-the-rack ready made document that she can send to you that answers your questions.  Barbara is a private consultant and her time is limited but I know she would like to do what she can to help you. 

IUCN’s Environmental Law Centre and Commission on Environmental Law (in collaboration with WCPA and the IUCN Marine Programme) are in the process of developing a proposal to update and broaden the 1980 PA guidelines that Barbara wrote. This is a two year project that doesn’t help you immediately, so you will need to rely upon feedback that feedback that people prepare for you specifically.  

Patti Moore, an environmental lawyer who manages the IUCN regional environmental law program for Asia would also be a good resource for you.  

Perhaps if you could give Barbara and Patti a sense of where you are now in your drafting process, and they could respond with some specific tips and references.  Do you have access to key references like the CBD guidelines developed by the Law Centre.  Barbara has extensive references that would be helpful, but we need to know how to get these into your hands.

APPENDIX
Request for expertise posted on WCPA and TGER list servers in 06/2006

Dear colleagues,

I am writing to kindly request your expertise and advise as regards recent experience and lessons learned in reviewing protected areas legislation.

Mongolia's protected areas legislation dating from the mid-1990s, including a separate law on buffer zones, is acknowledged as an important milestone in this country. Over the last years, however, the need to review the laws and to update them in light of both the quickly changing reality of conservation in Mongolia and international standards has become evident.

Along with the Ministry for Environment and Nature Conservation and other partners German Technical Cooperation (GTZ) is currently involved in a review of Mongolia's protected area legislation. This process is expected to result in a draft law to be discussed in the Mongolian Parliament later this year.

In this context I would be most grateful to receive your feedback on recent reviews of PA legislation elsewhere. This may include but is not limited to suggestions on how to deal with translating current international orientation (WPC, CBD-COP7, CBD Programme of Work) into a legal basis. Where has this been attempted or achieved, what are the lessons learned, what are the traps, critical issues, what should have been done differently / should have been considered in hindsight? I am of course fully aware that there is no blueprint available and that the situation in Mongolia differs substantially from other countries even within the same region. Likewise, I am aware that laws based upon the international discussion can be rather detached from the reality on the ground in many countries. Yet, I am confident that it is always worth a try to look beyond the borders and to communicate with others. Therefore, I am confident to improve my contribution in Mongolia through this exchange.

In particular, suggestions surrounding the following themes would be greatly appreciated:

1. Provisions for the establishment of national PA networks/systems (criteria, gap analysis, priorities). The current policy is to increase the PA estate to 30 % of the country's territory from currently roughly 15 %. Whether this is a good idea or not is a different matter. At any rate, the not always plausible selection of PAs in the past suggest the need for a coherent system based upon clear criteria and priority-setting in the future.

2.PA categories: I understand the current discussion seems to lead toward a possible integration of management objectives and governance set-up as the main criteria. Are there examples where this idea has found its way into the law?

3. A remarkable percentage of Mongolia's territory has been set aside for conservation in a very short period of time. While encouraging in principle, the rather "quick and dirty" selection and delineation cause all kinds of conflicts. On the positive side, the existing protected areas appear to be the only instrument to somehow deal with a sometimes anarchic mining sector. At the same time, local residents of entire districts have been deprived of the basis of their livelihood. It seems reasonable to grant more rights to local resource users, thereby increasing the likelihood of sustainable use despite certain risks. Realistically, the resources will be used anyway, as in most Mongolian protected areas law enforcement is non-existent. There is evidence that the current illegal use is more destructive, as social control and incentives to defend resources against external users (illegal logging, wildlife trade) break down. The current dilemma is that "opening up" protected areas in order to give more rights to local users (e.g. through zoning and/or use contracts) may be abused by commercial interests such as mining while failing to deliver the intended benefits. As one colleague with the Ministry put it, some companies may try to move in "within a day" upon "softening" the law. I could imagine that other countries may face a similar situation.

4. Spiritual values and sacred sites

After being banned for seven decades the Buddhist traditions are strongly coming back to Mongolia. For example, sacred mountains do play a considerable role inside and outside of many protected areas. There may be an opportunity to provide a better legal foundation for the potential overlap with conservation interests.

Thank you for your consideration, I look forward to hearing from you.

Sincerely,

Tilman Jaeger

Tilman Jaeger

Conservation and Sustainable Management of Natural Resources

Khangai Mountains

GTZ Mongolia

