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I.  Does national or sub-national law or policy recognizes terrestrial, riparian or marine Indigenous and Community Conserved Areas (ICCAs)?

ICCAs are not specifically mentioned in Samoan law. 

II. Does the country recognize ICCAs as a part of the PA network system?

There is no reference to ICCAs in Samoa’s existing PA system, however community based conservation is not expressly barred and in at least one case permitted by exception.  Under the National Parks and Reserves Act, 1974, nature reserves may be established on any public land or area of the territorial sea. Although this provision is geared toward strict nature reserves, this is with the proviso that no nature reserve may restrict the access of rights holders to their customary fishing areas.

III. If ICCAs are not legally recognized, are there general policies/laws that recognize indigenous/community territories or rights to areas or natural resources, under which such communities can conserve their own sites?

Constitution of the Independent State of Western Samoa, 1960
The Constitution provides for a system of customary lands held by chiefly title in accordance with customary law and practice, though this does not on its face include land below the high water mark. Under Article 102, customary land may be taken up by the government for public purposes by negotiation or unilaterally. 
Strengths: 

In practice land is taken up by the government usually by means of negotiation. Land below the high water mark appears to be exempt from possible expropriation.

Weaknesses: 

Rights to consent to this type of expropriation is not guaranteed.

Village Fono Act, 1990

Customary laws and structures are recognized under the Village Fono Act, a national law enacted for the purpose of reinforcing the authority of village fono (council of chiefs) to use and apply the custom of the village. The fono is empowered to make laws with respect to the management of their customary lands, and enforce these laws against the residents of the village. 
Strengths: 

The law gives statutory recognition to the processes and by-laws enacted by customary authorities.

Weaknesses: 

The jurisdiction of the fono is therefore limited to planning and management of its own lands and enforcement against members of its own community. Individuals from outside the village are subject only to government laws and law enforcement while on village lands, and the decisions of the fono do not necessarily affect land management and attendant environmental issues at the district or regional level. Another key gap in the laws is that, on its face, the Village Fono Act does not apply to coastal marine areas.
Fisheries Act, 1988

Under the Fisheries Act the fono may prepare and enforce laws of general application within their customary fishing areas. The Fisheries Act allows village representatives, fishermen and industry to prepare by-laws in consultation with the Fisheries Department. Under an amendment to the Fisheries Act, village fono may impose penalties on any person who breaches a by-law. By-laws cover a range of issues related to the conservation and management of the fishery resources, and may include restrictions on fish sizes, bans on certain fishing gear or methods, and closures of fishing seasons or areas (tabus). 

Communities engage in monitoring village by-laws by erecting signs, building watch houses, and using watchmen to patrol their coastal areas. Village fono often incorporate existing Fisheries regulations into their by-laws, and may thus become the main monitoring and enforcement body of these rules in their customary fishing areas. When a community member breaches a by-law, the village fono handles enforcement and may impose a traditional fine, or a fine not exceeding 100 penalty units and not more than 10 penalty units for each day the breach continues. Any breach of the by-laws should be reported to police, and breaches by individuals from outside the community may be pursued through the court system. Fisheries Enforcement Officers, whose job is to enforce the Fisheries Act, are responsible for taking prosecutions through the court system against those from outside the community.

Strengths:

The Fisheries Act addresses the main weaknesses in the Village Fono Act, which does not apply to the coastal zones nor to persons from outside the community. The ability to enact laws of general application is a significant power that has been devolved to the village fono. This effectively extends the jurisdiction of village fono to any person who breaches a by-law within the community’s customary fishing area. 

Weaknesses:
The jurisdiction of the village fono is not absolute, though this may not necessarily be termed a weakness in the law. As subsidiary legislation, fisheries by-laws must comply with national laws and regulations in order to be enforceable. The Minister has the authority to manage the fisheries, control harvesting methods and prevent marine pollution through the formulation of regulations.

IV. Overall Comments

With respect to the coastal zones, the Samoan government established the Fisheries Extension Programme in 1995, in order to maximize community participation in the management of subsistence fisheries and marine environments. A central feature of the Extension Programme is the development of community-based Fisheries Management Plans, which are facilitated by Fisheries Division staff and are passed by village fono. Village by-laws are seen as an important management tool within this process. As of March 2007, 87 coastal villages had developed Fisheries Management Plans, 69 marine reserves had been created, 57 by-laws had been approved via the process outlined above, and 21 more by-laws were in the pipeline.
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