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South Africa 

I.  Does national or sub-national law or policy recognize terrestrial, riparian or marine Indigenous and Community Conserved Areas (ICCAs)?

Yes. The National Environmental Management: Protected Areas Act, N° 57, 2003 allows for communities to have the government declare their lands as protected areas.  It also allows for the registration of private lands as protected areas, as well as for co-management agreements between the South African Government and communities or private owners. The declaration of private land as a special nature reserve, national park, nature reserve or protected environment, or as part thereof, may be initiated either by the Minister, or the MEC or the owners thereof, acting individually or collectively (including a Communal Property Association). Hence communities could ask for their lands to become protected areas and be involved in the management of natural resources in those protected areas. So this act allows the recognition of ICCAs and paves the way for their implementation. Moreover, the person, organization or organ of state to which the management of a protected area has been assigned is the management authority of the area for the purposes of the act. Marine and terrestrial protected areas with common boundaries must be managed as an integrated protected area by a single management authority. The management authority may enter into an agreement with another organ of state, a local community, an individual or other party for the co-management of the area by the parties or the regulation of human activities that affect the environment in the area.

II. Does South Africa recognize ICCAs as a part of the PA network system?

Yes, provision is made in the act for communities to have their land declared a protected area and to participate in the management of its natural resources. 

III. If ICCAs are not legally recognized, are there general policies/laws that recognize indigenous/community territories or rights to areas or natural resources, under which such communities can conserve their own sites?

1. National Environmental Management:  Protected Areas Act, N° 57, 2003: 

This act allows the protection and conservation of ecologically viable areas representative of South Africa’s biological diversity and its natural landscapes and seascapes, the establishment of a national register of all national, provincial and local protected areas, the management of those areas in accordance with national norms and standards and allows intergovernmental cooperation and public consultation in matters concerning protected areas.
Strengths:

In theory the PAA offers communities a number of opportunities including procedures for public participation and community-based natural resources management. Any land (including community land) can be declared a protected area. 

The main strengths of the PAA are:

· Development of local management capacity

· Support to administration

· Implementation of co-management agreements

· Creation of protected areas and consultation with communities

· Delegation of powers to local community

· Income division and benefit sharing

· Use of natural resources

· Economic opportunities

· Private owners may propose that their land be proclaimed a protected area

· Parks authority may enter into agreements with local community members to use natural resources in a sustainable way.
Weaknesses:

The main problem with this legislation is lack of clarity over the consultation process, especially:

· How to reach consensus at the community level,

· How to attain the consent of other departments, such as Land Affairs, which are required to ensure security of tenure.

The contractual nature of protected areas also requires clarification. Regulations with respect to natural resource use in protected areas need substantial input while the protection of community rights in the case of the formation of new or extension of existing PAs and regulations relating to Community Contractual National Parks also require clarification.

2. Communal Land Rights Act, 2004:

This act aims at addressing security of tenure primarily in ex-homeland areas where a large portion of rural people live. It also allows the transfer of communal lands to local communities. Communities can demand and obtain rights on communal land.

Strengths:

This act aims, among others, to allow communities currently living on communal land to obtain land title and management land tenure in terms of the run of community rules.

Weaknesses:

Concern has been expressed that the act will “exacerbate social dislocation, poverty and inequality” and that the process of land transfer, in the way proposed, would take “hundreds of years to implement” and would become “bogged down in border disputes and power struggles”. Apart from the low budget and concerns about the appropriateness of the focus of the present land reform program, another serious shortcoming is the lack of effective aftercare, i.e. after land has been transferred to beneficiaries.

3. National Forests Act, 1998:

This act allows communities that wish to engage in community forestry to enter into agreements with the government. Actually this act deals with joint management of forests. A community forestry agreement may require communities to lodge and comply with a sustainable forest management plan which is acceptable to the government. It also concerns the management of forests as protected areas by communities and insists on the community’s historical association with the land on which the forest is situated.

Strengths:

The right for communities to ask the government for their engagement in community forestry is recognized by this act. Communities have the right to ask for agreements with the government on community forestry. This act insists on the historical and cultural links between communities and their lands, which is very important for the survival of communities.

Weaknesses:

The implementation of agreements has to be initiated by communities. Communities have to ask for engagements in community forestry and the government has no duty regarding joint forest management or community forestry. It can accept or not accept the proposal of the communities. There is no obligation for the government in this act to create such joint forest management areas. Moreover, to initiate an agreement, communities have to be well-organized and have good representatives with good knowledge of community forestry and joint management, which is maybe not always the case. 

4. Green Paper on the Conservation and Sustainable Use of South Africa's Biological Diversity, October 1996:
This paper allows interested and affected individuals and groups to have an opportunity to participate in decisions about the ways in which biological resources are conserved and used. “The government will ensure the involvement of local communities and other interested and affected parties in decisions concerning the designation of new protected areas, the adjustment of protected area boundaries, and the development and implementation of management plans. Such involvement is crucial to the development of an effective and integrated protected area system”. So this paper recognizes the right of communities to participate in the governance of their natural resources. The paper also said that “traditional and customary knowledge, practices and cultures supporting the conservation and sustainable use of biodiversity will be recognized, protected, maintained, promoted, and used with the approval and involvement of those who possess this knowledge. Benefits arising from the innovative use of traditional and customary knowledge of biological diversity will be equitably shared with those from whom knowledge has been gleaned”. Since communities often possess such knowledge, we can see here that community practices and ways of conservation are recognized and can even be promoted and used in equity. Lastly, the paper also aims at supporting “the development of community-based wildlife management initiatives as part of a broader set of approaches to land-use planning and developing local sustainable development strategies”, and at enhancing “the capacity of communities residing in or adjacent to protected areas to participate in protected area management through providing appropriate training and education, and through recognizing local expertise and traditional institutions”. To conclude, according to this paper, communities are expected to play a vital role in the conservation and sustainable use of biodiversity. 

5. Restitution of Land Rights Act, 1994:

This act provides for “the restitution of rights in land in respect of which persons or communities were dispossessed under, or for the purposes of furthering, the object of racially based discriminatory legislation after 1913”. This act has already been used by communities. For instance, it was used by the Makuleke community to demand the restitution of their lands. The Makuleke land claim was lodged in terms of the Restitution of Land Rights Act in December 1995. The claimed Pafuri area is an environmental hotspot from a biodiversity viewpoint. After two years of intensive and complex negotiations, a settlement agreement with the government was reached and the restoration of the Makuleke community's ancestral land was ordered, subject to various conditions aimed at ensuring that both the land's conservation status and the community's rights are protected. Under the terms of the agreement, a contractual park between the community and the South African National Parks (SANParks) was established for 25 years (renewable for another 25) on 22 734 ha of pristine conservation land in the Pafuri area. The members of the community agreed to remain in Ntlhaveni, where they currently live, but aim to benefit from restitution of their land through ecotourism development. A Joint Management Board (JMB), consisting of members of SANParks and the community, is responsible for managing the land. The Makuleke have full rights to develop the land for ecotourism ventures for their own financial benefit. Another example concerns the San and the Mier communities. The 1999 agreement resulted in the transfer of about 37 000 ha of land to the San community and 42 000 ha to the Mier community, each area to be used and occupied by the respective communities under rules to be established by each community. In accordance with the terms of the final 2002 agreement, the South African Government transferred the ownership of 28 000 ha of land in the Kgalagadi Transfrontier Park, called the San Heritage Land, to the San community. The government also transferred ownership of 30 000 ha of park land, called the Mier Heritage Land, to the Mier community.
IV. Overall Comments

Whilst policy and legislation is supportive of CCA formation, community involvement and benefit sharing in PAs, in practice there is a long way to go. One of the primary stumbling blocks for ICCAs in South Africa is the high number of land claims that remain to be settled in the post-Apartheid era. Many claims deal with land in places that have already been proclaimed protected areas. Moreover, most of those land claims are conflicting. 

Lastly, a “People and Parks” workshop, held in 2004, produced an action plan that contained key actions, responsibilities, time frames, and milestones.  Slow progress was made towards achieving these in 2005.  However, the South African Government has recommitted itself to addressing these.  A “People and Parks” workshop was held in 2006 and another is planned for August 2008.

Some explanations about Community-Based Conservation are available on the website of the South African National Parks. It is explained that communities in, or adjacent to National Parks, with special emphasis on under resourced communities, are the key beneficiaries and partners in community-based conservation initiatives. Please see link www.sanparks.org
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