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Tonga

I.  Does national or sub-national law or policy recognizes terrestrial, riparian or marine Indigenous and Community Conserved Areas (ICCAs)?

ICCAs are not specifically recognised in national legislation. 

II. Does the country recognize ICCAs as a part of the PA network system?

The Parks and Reserves Act 1976 established the Parks and Reserves Authority (under s.3) which has the power to declare or cancel terrestrial and marine protected areas in Tonga (under s.4(1)).  Such parks or reserves are then registered under s.4(3).  In particular ‘parks’ are administered for the benefit and enjoyment of all people (under s.7), but ‘reserves’ are administered for the protection, preservation and maintenance of a valuable feature which allows for greater conditions of entry (under s.8).  ‘Marine reserves’ are administered ‘for the protection, preservation and control of any aquatic form of life and any organic or inorganic matter therein’ (under s.9).  However, this Act does not specifically mention ICCAs.  Protected areas can also be declared under the Birds and Fish Preservation Act 1988 and the Forests Act, but no reference is made in those Acts to community-based conservation.
III. If ICCAs are not legally recognized, are there general policies/laws that recognize indigenous/community territories or rights to areas or natural resources, under which such communities can conserve their own sites?

Constitution of Tonga

Under the Constitution all land vests in the King and he may grant hereditary estates to nobles and titular chiefs.  However, these lands cannot be sold and are subject to allotment.  Every male child over the age of 16 years is entitled to two allotments of land which can be allowed out of these hereditary estates or Crown land (see also the Land Act).

Fisheries Management Act 2002 

The Act provides for conservation, management and sustainable utilisation of fishery resources.  Under the Act the Minister may declare any area of fisheries waters and subjacent land to be a Special Management Area (SMA).  The Minister may then designate any local community in Tonga to be a ‘coastal community’ for the purposes of community based fisheries management.  Thereafter the Minister may allocate to the coastal community the responsibility for management of any Special Management Area and prescribe the rights and responsibilities of the coastal community in respect of that Area.  The coastal community is then responsible for organising itself in a manner that is conducive to the effective conservation and management of fisheries resources in the SMA. Whilst s.15 provides that the Minister must consult with the local community prior to the making of regulations for the SMA and issuing licences for fishing in the SMA.  The Act also provides for consultation with coastal communities, in the preparation and review of each fishery plan.  

Strengths

The regime provides a clear legislative mechanism for devolution of power to manage SMAs to local custodians.

Weaknesses

The Fisheries Management Advisory Committee constituted under s.8 has a minimum of eight members of which only one represents coastal communities.  Furthermore, the mechanism by which a coastal community is designated is unclear.  Also the Act does not ensure that coastal community views will prevail in terms of either the making of regulations or granting of fishing permits, only that they must be ‘consulted’.  It is still the centralised authorities that can override community considerations in these areas.  

Aquaculture Management Act 2003

Whilst the Minister retains responsibility for the control, management and development of aquaculture (whether on land or in any aquatic area), this responsibility may be designated to a local community or any coastal community (as established under the Fisheries Management Act 2002).
IV. Overall Comments

It appears that community based conservation projects are operating in Tonga (for example the giant clam sanctuaries).  However, neither custom nor customary law are mentioned in the Constitution.  Nor is customary marine tenure exercised in Tonga and access to fishery resources is open.  Therefore, the legal status of these areas is uncertain.  The above provisions, which provide for community management, are within fisheries legislation rather than the broader protected area management law.  As Tonga has enacted such legislation, the inclusion of ICCAs within the Parks and Reserves Act may be appropriate.  

The Environmental Impact Assessment Act 2003 includes a broad power to the Minister to assess any major project for effects upon inter alia, ecosystems, endangered flora or fauna, areas of cultural or scientific value, land, water, fishing grounds, physical or cultural resources and the social and the economic well-being of communities. How this Act interlinks with the above legislation is unclear.
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